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fOREWJRD 

The federal securities laws ac:itlinistered by the Securities aOO 
Exchange Canmission -.ere designerl to protect the interest s of investo r s 
arrl the general public. These laws r equire that those who deal with 
the public cbserve high staOOards of corrluct. 'The ColVllission has pro­
mulgaterl rules urrler the securities laws to assist in carryin:j out its 
regulatory arrl enforcement responsibilities. 

The Investment Advisers Act of 1940 was enacted by Con:jress upon a 
fiOOing that the activities of persons in the business of furni s hing 
investment advice or investment advisory materials through the use of 
the mails or any means or instrumentality of interstate canmerce ~re 
of national concern because of their e ffect on the securities markets, 
inte rstate carunerce, the national banking system, aOO the national 
econany , arrl that it was accordin:jly necessary to rSJulate such acti­
vities. Ole of the central elements of the regulatory program is t he 
requirement that, unless exempt, such persons should becane registererl 
with the Securities aOO Exchan:je Ccmnission as investment advisers. 

The principles outlinerl in the manual are expressions of CaIlTlission 
policy. 'The manual does not contain step by step procerlures for making 
examinations arrl it does oot cover all possible or prcbable situations 
that may arise. It does, ho~ver, set forth a wide range of areas with 
which the examiner must be familiar and general procerlures which should 
be follm.ed concerning these areas. 

It must be emfilasizerl that the procerlures mentionerl in the Ilanual 
should be carrierl out only where appropriate arrl at the express direction 
of the Reg ional Pdministrator or a p:!rson to ..nan he has delegated such 
supervisory authority. The Regional Adninistrator further will select 
the firms to be examinerl arrl will determine the scope of the examination. 
If, in the course of the examination, the examiner uncovers matters of 
particular significance, he should report them pranptly to the Reg ional 
Adninistrator, who will then give specific instructions as to examination 
procerl ures to be follo~. 

'The examiner must have sufficient knowlerlge, alertness arx:l ima:.Ji­
nation to recognize "danger signals" arx:l "red fla:.Js" which may disclose 
..eak spots in a firm arrl possible v iolations of the secur i ties laws. 
He must also possess the ability to follow through arx:l develop all facts 
necessary to support allegations that violations have occurrerl. 'The 
t·lanual has been designed to point out many danger areas, close scrutiny 
of ..nich may produce significant information leading to a recanmeridation 
for enforcement action or a referral. to self-regulatory bcrlies or state 
arx:l local goverrment agencies. 
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In summary, the Manual provides comprehensive and important 
guidelines to the examiner so that he will be alert in recognizing 
possible violations of the securities laws and the rules thereunder 
and will be able to uncover and develop sufficient pertinent and 
significant information from an examination of the books and records 
and operations of the investment adviser to determine whether the 
registrant is in compliance with the provisions of the securities 
laws. 

A. GENERAL INFORMATIOO 

1. WHO IS AN INVESTMENl' ADVISER 

With certain exceptions, the term" investment adviser" is defined 
in Section 202(a)(11) of the Act to include, " •.• [Alny person who, 
for compensation, engages in the business of advising others, either 
directly or through publications or writings, as to the value of 
securities or as to the advisability of investing in, purchasing, 
or selling securities or who, for compensation and as part of a regular 
business, issues or promulgates analyses or reports concerning 
securities." This is a very broad definition and applies not only 
to persons who make reccmnendations concerning securities, but also 
to persons whose analyses, reports or other materials are to be used 
by others in making decisions as to what securities to buy or sell 
or when to buy or sell them. y 

It is important to note that the following are specifically 
excluded from the definition of the term" investment adviser" under 
Section 202(a)(11) of the Advisers Act: 

y 

y 

a bank; a lawyer, accountant, engineer or teacher 
whose performance of such services is incidental 
to the practice of his profession; a broker or 
dealer whose performance of such services is 
solely incidental to the conduct of his business 
and receives no special compensation therefor; 2/ 
a newspaper publisher, news magazine or business 
or financial publication of general and regular 
circulation; and a person whose advice, analyses . 
or reports relate only to exempt securities . 

IAA ReI. No. 563 (January 10, 1977) for a discussion of the applicability 
of the Advisers Act to book authors. 

For current staff views on the scope of the broker-dealer exclusion, 
see IAA ReI. Nos. 626 and 640 (Apr il 27, 1978 and o::tober 5, 1978). 

• 

• 
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2. EXCEPl'IONS FRCM RffiISTRATION 

Section 203(b) provides certain limited exceptions from regis­
tration. Of particular interest is the exception contained in para­
graph (3) of Section 203(b) for those investment advisers who during 
the course of the preceding 12 months have had fewer than 15 clients 
(i.e., 14 clients or less) and who do not hold themselves out generally 
to the public as an investment adviser. 'This pruvision is of very 
limited application and would not be available unless both conditions 
contained therein are met. 'Thus, even if an investment adviser has 
fewer than 15 clients, this exemption would not be available if he 
holds himself out to the public as an investment adviser in any manner. y 
'The maintenance of a listing as an investment adviser in a telephone, 
business, building or other directory, or the expression of willingness 
to existing clients or others to accept new clients, or the use of a 
letterhead indicating any activity as an investment adviser, would be 
included among the acts that would constitute a holding out to the 
public as an investment adviser and make the exception contained in 
Section 203(b)(3) unavailable. 

3. RffiISTRATION REQURIEMENTS 

Section 203(a) prohibits any investment adviser, except as provided 
in Section 203(b) from using the mails or any means or instrumentality 
of interstate commerce in connection with his investment advisory 
business, unless registered with the Oommission. Section 203(e) sets 
out the bases on which registration may be denied or revoked and Section 
203(f) sets out the bases on which an individual's right to be associated 
with an investment adviser can be limited or denied. 

4 • FEES FOR RffiISTRATION 

Rule 203-3 under the Advisers Act impose the following fees for the 
registration of investment advisers: 

In Abrahamson v. Fleschner, 568 F.2d 862 (2d Cir. 1977) the court 
held that the general Partner of a limited partnership investing in 
securities was an investment adviser. However, because the case was 
an action alleging violations of the Act's antifraud provisions, 
the court did not need to decide whether the general partner was 
entitled to rely on the Section 203(b)(3) exemption because the 
partnership was its client or whether the general partner should 
have registered because individual limited partners, who numbered 
more than 15, were its clients. 'This question is still unresolved • 
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"(a) At the time of filing by an investment 
adviser of an application for registration 
under the Act, the applicant shall pay to 
the Commission a fee of $150, no part of 
which shall be refunded." 

5. APPLICATION FOR REGISTRATION 

Application for registration is made by filing three executed 
copies of FOrm ADV with the headquarters office of the Commission in 
Washington, D. C. 'l11e application for registration as an investment 
adviser seeks information concerning the nature of the investment 
adviser's bus~ness; the background, education and experience of the 
principals, controlling persons and employees of the investment adviser 
firm; and whether the applicant or persons associated with him are 
subject to any disqualifications from registration. 'lhe form also 
seeks information concerning the amount of assets the adviser has 
under management, the types of clients the adviser has, as well as 
a copy of the adviser's balance sheet. y 

6. FORM ADV-S 

G. FORM J\fN-S 

Every investment adviser is required to file FOrm J\fN-S no 
later than 90 days after the end of its fiscal year unless its 
registration has been withdrawn, cancelled or revoked prior to that 
date. .y 'lhe form requires registrants to state whether they are 
presently engaged in business and whether they have filed the necessary 
amendments to their Form J\fNs. It also requires registrants to file 
an updated balance sheet and a copy of the disclosure statements they 
have used to comply with Rule 204-3, the brochure rule, if they have 
prepared a separate brochure rather than using Part II of FOrm ADV. 
Examiners should verify that the registrant has filed Form J\fN-S and 
that the form's questions are correctly answered. 

7. MATERIAL MISSTATEMENTS AND OMISSIONS IN CERI'AIN REPORl'S AND OCOKS 
AND RECORDS 

Section 207 of the Investment Advisers Act prohibits any person 
from willfully &/ making any untrue statement of a material fact in 
any registration application or report filed with the Commission under 
the provisions of Section 203 or Section 204. It is also a violation 
of Section 207 to willfully omit to state in any such application 

y See Form J\fN and Instruction Sheet, Appendix A. 

3( See Form J\fN-S and Instruction Sheet, Appendix A. 

See Tager v. S.E.C., 344 F.2d 5, B (2d Cir. 1965): "It has been 
uniformly held that 'willfully' in this context means intentionally 
committing the act which constitutes the violation. 'l11ere is no 
requirement that the actor also be aware that he is violating one 
of the Rules or Acts." 

• 

• 

• 
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o r report any material fact which is required to be stated. Generally 
speaking, Section 207 covers applications for registrations, amendments 
to registrations, the annual report form, Form ADV-S, books and records 
required to be kept under the Act, am withdrawals from registrations. 

8 . STATE REQUIREl'1ENTS 

Many states have their own requirements with respect to persons 
conducting business as investment advisers within that state. The 
Division of Investment Management has provided each Regional Office 
a copy of the requirements imposed by the states within the region. 

B. GENERAL PREPARATION AND EXAMINATION INSTRUCTIONS 

1. REVIEW OF REGIONAL OFFICE INVESTMENl' ADVISER FILES 

A complete review of all mater ial available in the Regional Office 
not only permits the examiner to familiarize himself with the investment 
adviser to be examined, but may flag potential problem areas. The follow­
ing areas should be covered pr ior to an examination, if possible: 

a. Form ADV The Carrnission' s duplicate files of each adviser on 
file in the Regional Office should be completely reviewed including all 
amendments am correspondence. The examiner should have a clear idea of 
the scope of the adviser's activities and how and where they are carried 
out. As of July 31, 1979, the new Form ADV will give the examiner all 
the information necessary to have substantial knowledge of the advisers 
activities. The docLDDent should be read and will be carefully compared 
to what the adviser is actually doing . 

b. Complaints The Regional Office records should be reviewed for 
complaints against the adviser. A review of docl.lllents supplied by 
either the complainant or the .adviser may help in determining some of 
the records that the adviser maintains. 

c. Previous Examinations If the adviser has previously been 
examined, the examiner should review the examination workpapers with 
particular emphasis on matters discovered in the previous examination. 
N:Jte the conditions found at that time, whether any advertising, brochures, 
or recanmendations in writing were published or mailed to clients, whether 
any contracts for service had been cancelled, and whether part of the fee 
was returned upon request of the client. This information will provide 
clues as to what to expect to find during the examination and any substantial 
difference should place the examiner on notice of the necessity to inquire 
further. It may be a serious matter if prior deficiencies were to be 
corrected by the adviser and were not. If such a condition is disclosed, it 
should be brought to the attention of the examiner's supervisor immediately. 
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d. Computer search A computer search should be made of the ad­
viser and all partners and officers and directors listed on Form ADV. 
This may reveal certain matters of which the Regional Office was not aware. 
If there have been any changes in personnel which are revealed during 
the examination, then the examiner can make a supplemental search. 

e. Affiliation with other registered entities The review of the 
above items may disclose that the Adviser is affiliated with some other 
registered entity, i.e., investment company, broker-dealer. In such 
cases, the examination may need to be expanded to include an examina­
tion of those entities, or if the Regional Office is so constituted, to 
schedule an examination by the appropriate branch. In addition, the 
examiner would inform all appropriate parties through his supervisor, 
of any problem areas raised by the examination. 

2. EXAMINATION INSTRUCrIOOS 

a. The Regional Administrator, or his designee, shall instruct 
the examiner as to the scope of the examination to be made, particularly 
whether any facts with respect to any specific complaint are to be 
developed during the course of the examination. 

b. The examiner shall not discuss with the adviser novel or 
intricate matters or those which would require legal interpretations 
or policy determinations. The adviser should subnit any such matters 
in writing to the Division of Investment Management. The examiner 
should discuss such matters as the adequacy of the books and records, 
and the need for filing amendments to Form ADV. It has been found helpful 
for examiners to carry ADV, ADV-S and ADV-W forms with them, in the event 
that either are needed. 

c. Test checks are a very important part of the examination, not 
only in the review of clients' accounts, but transactions, fees, etc. 
The examiner in conjunction with the supervisor will determine the 
number of tests to be made. Any test checks must be sufficient to afford 
reasonable assurance that the facts shown by them are in::licative of the 
entire area tested. The examination is a broad sweep through every 
aspect of the adviser's activities. Should any part reveal areas of 
possible violation, it is desirable for the examiner to gain as much 
data in that area as possible before returning to the office. This 
will give his supervisors sufficient information to determine if any 
further action is necessary. 

d. The initial examination of an adviser should cover a sufficient 
period of time to afford an accurate picture of the firm's activities, 
but ordinarily should not cover a period of more than 12 months unless 
test checks covering a longer period are found to be necessary on specific 
matters, as in c. 

• 

• 

• 
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C. QUALIFICATIONS AND PERSONNEL 

1. QUALIFICATIONS 

Unlike the broker-dealer industry, there are presently no require­
ments regarding the minimum qualifications of individuals to enter the 
advisory business. Investment advisers, their principals or employees, 
are not subject to any statutory standards with respect to training, 
experience, and other qualifications, except the negative standard of 
the disqualifying statutory bars set forth in Sections 203(el and (fl 
of the Advisers Act. y 

Although there are no educational qualifications specified in the 
Act as a condition for becaning registered as an investment adviser, 
a person holding himself out as such ' represents that he has adequate 
qualifications by his educational background or experience to engage in 
that activity. Absent those standards, he may be violating the anti­
fraud provisions of the Act in a manner similar to the approach in 
applying the "shingle theory" with regard to brokers and dealers. 

2. DISCWSURE REQUIREMEm'S 

Advisers are required to indicate in response to Item 10 of Form 
AnV whether or not they have been subject to certain disqualifying actions 
specified therein. '!hese actions pertain to certain criminal convictions, 
Commission proceedings, exchange sanctions, NASD sanctions, and securities 
violations. In addition, certain officers, directors and controlling 
persons of the adviser as well as certain persons who exercise a signi­
ficant role in formulatating the adviser's investment advice are required 
to file a Schedule D to Form ADV stating their business background and 
education. 

3. PROCEDURES 

a. '!he examiner should obtain from registrant a list of the names 
and addresses of all officers, directors, partners, employees and 5% 
or more shareholders of registrant designating position and date acquired • 

y In December 1975, the commission submitted to the Congress legislation 
(S. 2849, 94th Cong., 2d sess.) which would have authorized the Com­
mission to impose qualifications and financial responsibility standards 
on investment advisers. '!he legislation was approved by the senate 
Committee on Banking, Housing and Urban Affairs and the House Sub­
committee on Consumer Protection and Finance, but did not cane to a 
vote in the full senate or the House Committee on Interstate and 
Foreign Commerce • 
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b. The examiner should inquire as to what procedures, if any, regis­
trant utilizes to ver ify the responses called for in Question 10 in Form 
MN. Where ar:propriate, the examiner shall request that a canputer search 
be made under the name of registrant and "associated persons." 

D. RULE 204-3 - WRIT1'EN DISCLOSURE STATEMENI'S 

Rule 204-3 under the Act requires registered investment advisers 
to provide certain written disclosure statements to their clients 
and prospective clients. These disclosure statements will contain 
basic information about the adviser inCluding among other things, the 
types of advisory services provided, the types of clients to whom 
advice is provided, the methods of securities analysis used, any 
general standards concerning education and business background the 
adviser requires of persons associated with the adviser, and the 
specific educational and business backgrounds of certain associated 
persons. In addition, those advisers who have custody or possession 
of clients' funds or securities, or require prepayment of advisory 
fees six months or more in advance and in excess of $500 per client 
are required to include as part of their disclosure statement an audited 
balance sheet as of the end of the adviser's most recent fiscal year. 
The disclosure statement can either be Part II of the adviser's Form 
MN or a separate document containing at least the information required 
by Part II. 

Advisers who do not provide impersonal advisory services, as 
defined in the rule, must furnish a disclosure statement to their 
prospective clients. 8/ Once the initial advisory contact has been 
entered into, the advIser must annually deliver or offer to deliver 
upon request the disclosure statement. " 

Those advisers providing impersonal advisory services pursuant 
to contracts requiring a payment of $200 or more must at the inception 
of the advisory relationship and annually thereafter deliver or offer 
to deliver upon request a written disclosure statement. Advisers 
providing impersonal advisory services pursuant to a contract requiring 
a payment of less than $200 are "totally exempt from the rule. 

A thorough review of the adviser's disclosure statement should 
constitute an important portion of the examination not only because 

The statement must be furnished at least 48 hours prior to entering 
into the advisory agreement except that it may be furnished at the 
time the advisory agreement is entered into, provided the client has 
a right to terminate the contract without penalty within five 
business days after entering into the contract. 

• 

• 

• 
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it is a major requirement of the Act but also because it provides 
an unambiguous record as to some of the representations the adviser 
has made to his clients and prospective clients. Review of the 
disclosure statements should have at leas t two goals. One which 
can be accomplished at the regional office is a verification that 
the disclosure statement contains all the information required by 
Rule 204-3 . More importantly, the examiner should verify that the 
representations the disclosure statement makes concerning the 
manner in which the adviser conducts his business are consistent 
with the adviser 's day-to-day methods of operation. Of course, 
examiners should thoroughly pursue any other questions which arise 
as a result of statements or omissions in the adviser's disclosure 
statement. 

E. EXAMINATION OF BOOKS AND RECORDS 

1. STA'IUroRY AlJrHORITY 

Examinations of the books and records of registered investment 
advisers are conducted pursuant to Section 204 of the Act which states: 

2. 

"Every investment adviser who makes use of the 
mails or of any means or instrumentality of interstate 
commerce in connection with his or its business as 
an investment adviser (other than one specifically 
exempted from registration pursuant to section 203(b) 
of this title), shall make and keep for prescribed 
periods such records (as defined in section 3(a)(37) 
of the Securities Exchange Act of 1934), furnish 
such copies thereof, and make and disseminate such 
reports as the Commission, by rule may prescribe 
as necessary or appropriate in the public interest 
or for the protection of investors. All records (as 
so defined) of such investment advisers are Subject 
at any time, or from time to time, to such reasonable 
periodic, special, or other examinations by represen­
tatives of the Commission as the Commission deems 
necessary or appropriate in the public interest or 
for the protection of investors." 

DE.'l'ERMINIr-l> THE SCOPE OF RffiISTRANI' , S BUSINESS 

'Ihe examiner will find it advantageous to determine both the scope 
and size of the investment adviser's business activities at the outset 
of the examination . 'Ihis information in addition to information 
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concerning registrant's parent company, subsidiaries and affiliated 
companies 2/, if any, is usually best obtained from registrant's 
principal officer or his representative. 

At some point during the interview, the examiner should present 
the Investment Adviser Request FOrm requesting information and 
material which will be needed to complete the examination. '!he 
Request FOrm is attached to the Investment Adviser Examination 
CXltline. 

3. OCOKS AND RECORDS TO BE MAINTAINED BY INVES'IMENT ADVISERS 

Rule 204-2 provides that investment advisers" ••• shall 
make and keep true, accurate and current •• • " certain listed 
books and records relating to the investment adviser's business. 
'!he examiner should famil iarize himself with this rule before 
an examination is made. 

Paragr.aph (a) of the rule specifies the books and records 
which all investment advisers are required to keep. '!hese include 
the usual journals and ledger accounts; memoranda.!.Q/ of orders 
given and instructions received for the purchase, sale, receipt 
or delivery of securities; originals or copies of certain communi­
cations received or sent by the investment adviser; listing of and 
documents relating to discretionary accounts; all written agree­
ments; copies of publications and recommendations distributed to 10 
or more persons and a record indicating the factual basis and 
reasons for making such recommendations if the publication does 
not contain the basis for such recommendation; and a record of 
every transaction in a security in which the adviser or any 
"advisory representative", as the term is defined in the rule, 
has, or by reason of such transaction acquires, any direct or 
indirect beneficial ownership. 

Investment advisers are also required to maintain a record of 
disclosure statements provided under the brochure rule (Rule 20473) 

In any instance where three or more related companies or an invest­
ment company "complex" is involved, a block diagram illustrating 
the relationships between the various entities should be prepared 
by the examiner. 

Such memoranda must indicate the terms and conditions of the 
order, identify the person connected with the investment adviser 
who recommended the transaction to the client, the person who 
placed the order, and who executed the order. 

• 

• 

• 

• 

• 
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consisting of (1) a copy of each written statement sent to a client 
or- prospective client, and (2) a r-ecor-d of the dates that each 
written statement was given or- offer-ed to be given to any client or- ­
pr-ospective client who subsequently becomes a client. 11/ 

Par-agr-aph (b) of the r-ule r-equir-es investment adviser-s who 
have custody or- possession of secur-ities or- funds of any client 
to maintain cer-tain additional r-ecor-ds. These include a 
separ-ate ledger- account for- each s uch client; copies of confir-­
mations of tr-ansactions in the account of any such client; and a 
position r-ecor-d for- each secur-ity in which any such client has 
a position, showing the inter-est of each such client and the 
location of the secur-ity. 

Par-agr-aph (c) of the r-ule is applicable to investment adviser-s 
who r-ender- any investment supenrisor-y or- management; senrice to any 
client. Such investment adviser-s ar-e r-equir-ed to maintain the 
r-ecor-ds indicated with r-espect to the por-tfolio being supenrised or­
managed and to the extent that the infor-mation is r-easonable avail­
able to or- obtainable by the investment adviser-. It is r-ecognized 
that it may not always be possible for- the investment adviser- to 
obtain such infor-mation, but the r-ule contemplates that the invest­
ment adviser- will try to make sane gener-al arr-angement under- which 
his client will agr-ee to fur-nish it to him pr-omptly or- dir-ect the 
br-oker--dealer- effecting the tr-ansaction to fur-nish it to him • 
Par-agr-aph (c)(2) contemplates that the investment adviser- who 
r-ender-s investment supenrisory or- management senrice will maintain 
infor-mation fr-om which the investment adviser- will be able to 
fur-nish pr-omptly the name of each client who has a cur-r-ent position 
in a par-ticular- secur-ity, and the amount of inter-est of such client 
at that time. 

Par-agr-aphs (e) and (f) of the r-ule specify the per-iod dur-ing 
which the books and r-ecor-ds must be pr-esenred. It will be noted 
that under- par-agr-aph (f) an investment adviser-, befor-e ceasing 
to conduct business is r-equir-ed to ar-r-ange for- and be r-esponsible 
for- the pr-esenration. of his books and r-ecor-ds for- the r-emainder­
of the per-iod specified in the r-ule, and to notify the Ccmmission 
of the place wher-e such books and r-ecor-ds will be maintained • 

4. NOO-DISCLOSURE OF CLIENTS IDENTITY, INVES'INENTS OR AFFAIRS 

"Section 210. (c) No pr-ovision of this 
title shall be constr-ued to r-equir-e, or- to 
author-ize the Commission to r-equir-e any invest-

11/ See discussion of Rule 204-3 at Section D supr-a • 
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ment adviser engaged in rendering invest­
ment supervisory services to disclose the 
identity, investments, or affairs of any 
client of such investment adviser, except 
insofar as such disclosure may be necessary 
or appropriate in a particular proceeding 
or investigation having as its object the 
enforcement of a provision or provisions 
of this title." 

In the course of an investment adviser examination an investment 
adviser who is "engaged in rendering investment supervisory services" 
may try to use Section 2l0(c) of the Act as a basis for withholding 
certain information about his clients. The investment adviser may 
use this section as a shield from disclosing information to the examiner 
depending on the facts and circumstances of the situation. Therefore, 
if a situation arises where the investment adviser refuses to disclose 
information based on Section 2l0(c) the examiner should report this 
to the Regional Administrator for further instructions. However, it 
should be noted that if the examination is being conducted under a 
formal order of investigation the prohibition of this section would 
not apply. 

The examiner should also be familiar with Rule 204-2(d) which 
provides that: 

"Any books or records required by this 
rule may be maintained by the investment 
adviser in such manner that the identity of 
any client to whom such investment adviser 
renders investment supervisory service is 
indicated by numerical or alphabetical code 
or some similar designation." 

Since Section 2l0(c) of the Act provides that an investment 
adviser shall not be required to disclose, in the course of an 
ordinary examination conducted by a Commission representative, 
certain information concerning any clients to whom the investment 
adviser renders investment supervisory services, Rule 204-2(d) 
preserves such anonymity. 

5. SECl'ION 13 ( f) OF THE EXCHANGE Acr 

As part of the Securities Act Amendments of 1975, Congress 
adopted Section 13(f) of the Exchange Act. The reporting system 
required by section l3(f) was intended to create in the Commission 
a central repository of historical and current data about 

• 

• 

' . 

• 
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ins titutional invesbrent managers. In 1978 the C(lTJIlission , pursuant 
to section 13 (f), adopted Rule 13 (f) -1 inplementing the basic 
institutional disclosure program mandated by section 13( f). Un:ler 
the Rule, an institutional investr.lent manager exercising investment 
discretion, as defined in Section 3(a)(35) of the Exchange Act, with 
respect to acco..mts having in the aggregate nore than $100 million of 
exchange-traded or NASDAQ quoted equity securities on the last trad­
ing date of a given calendar quarter ITllst file with the Ccrrrnission 
within 45 days of each calendar quarter Form 13F. W 'Ihis form 
requires, arrong other things, the ref(Jrting of the name of the issuer, 
nurrber of shares , aoo the aggregate fair market value of eadl such 
equity security held. 

An examiner, when conducting an examination, should determine 
if a particular registrant is required to file Form 13F under the 
Exchange Act and, if so, if such form was filed within the awrcpriate 
time period. A review of these forms will give an examiner an 
immediate view of any significant transactions in the registrant's 
clients' portfolios. 

F. INVES'Ilill'lT ArNISOR'f a:NI'RAcrs 

1. RESTRICflOOS CN AINISOR'f a:NI'RAcrs 

Section 205 irrpcses certain restrictions on advisory contracts 
and fees. section 205(1) prohibits advisory contracts which provide for 
canpensation to the adviser on the basis of a share of capital gains or 
aE=Preciation of the funds involved. It is also inplied under Section 
205(1 ) that any type of fee based upon the performance of a client's 
portfolio is prohibited. Uooer an arrangement for <XlCTpensation based 
and payable upon the realization of profits the investJrent adviser is 
likely to be in a position of conflict with his client in that he may 
be inclined to take uooue risks with client's funds, since he partici­
pates in gains and has no chance of loss. Uooer such an arrangement, 
an adviser may have a tendency to time transactions on the basis of 
considerations relating to his compensation rather than the best 

12/ 'lhe COmIission PJblishes a list of Section 13(f) securities to 
aid institutions in determining which securities are subject 
to reporting requirements. 
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interest s o f hi s client s ince the fee would be received only in the 
event of realized gains . !11 

fbweve r, Section 205 does allow " ••• an investment advisory con­
tract which provides for canpensation based upon the total value of 
a fund averaged over a de finite period, or as of definite dates, or taken 
as of a definite date •.•• " Also, Section 205 permits certain performance 
fee arrangements with an invesbnent canpany or generally any other 
person where the contract relates to the invesbnent of assets in 
excess of $1 million. Such provisions of Section 205 permit a per­
formance fee to be paid an invesbnent adviser where the fee increases 
or decreases proportionately on the basis of invesbnent performance 
measured against an appropriate index of securities prices or other 
appropr iate measure of performance. 14/ 

In analyzing the provisions of invesbnent advisory contracts, 
it is important that the examiner note whan the investment advisory 
contract is with because of the different treatment Section 205 affords 
various categories of clients. Also, it should be noted that Section 
205 does not specifically state that invesbnent advisory contracts 
must be in writing. 

Section 205(2) requires that advisory contracts provide that they 
may not be assigned without consent of the other party (client) to the 
contract, and under Section 205(3) if an invesbnent adviser is a partner-

• 
• 

ship, the other party to the contract must be informed of any change in • 
the membership of the adviser. For purposes of Section 205(2) and 205(3) 
the last sentence of Section 205 defines" investment advisory contract" 

A fee structure which provides for a waiver of advisory fees if the 
client's account does not achieve a specified level of perfonnance or 
provides that the adviser's fee will only be payable out of capital 
gains earned on the client's account presents the possibility of 
the same type of abuses Section 205(1) was designed to prevent and may 
violate Section 205(1) because receipt of canpensation is dependent 
on the realization of capital appreciation upon the client's funds. 
The Division of Investment Management is in the process of preparing 
a memorandum to the Commission concerning the applicability of Section 
205(1) to waiver of fee provisions. Pending resolution of this 
question, the Division has been taking a no-action [X>sition with 
respect to such contractual provisions. 

See Factors to be Considered in Connection with Invesbnent Canpany 
Advisory Contracts Incentive Fee Arrangements, IAA Rel. No. 315; 
and Surve y of Invesbnent Canpany Incentive Fee Arrangenents, 
Invesbnent Canpany Act Rel. No . 7130. 

• 

.. 

• 
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t o mean " .•. any contract o r agreement whe reby a person agrees t o act as 
investment adviser or to manage any inves tment or trading account of 
another person other than an investment company •..• " The refore, contrac ts 
with investment companies are not subject to these provisions. 

Investment advisory contracts with investment companies are speci­
fically treated in Section 15 of the Investment Canpany Act of 1940 and the 
rules thereunder. Although it is not the intention of this manual to 
cover the Investment Canpany Act of 1940 in great detail, the examiner 
should be familiar with Section 15 as it relates to investment advisory 
rontracts. 

Section 15 of the Investment Canpany Act requires that the invest­
ment company's contract with its adviser be in writing and that the 
adviser's canpensation thereunder be precisely described. Before an 
advisory contract becanes effective, it rust be approved by the holders 
of a majority of the investment company's outstanding voting securities. 
Investment advisory contracts may be continued beyond two years only 
if approved annually by either (a) the board of directors as a whole, 
including a majority of directors, who are not parties to such contract 
or are not interested persons of any such party, and (b) by the board 
of directors or the vote of the holders of a majority of the outstanding 
voting securities. An investment company has the right to terminate 
an advisory contract on 60 days notice at any time, without penalty, 
and such a contract is automatically terminated in the event of its 
assignment. 

2. EXCESSIVE FEES 

Section 205 of the Investment Advisers Act addresses the con­
tractual requirements of fee arrangements of investment advisers. 
However, there are no provisions in the Investment Advisers Act regard­
ing the level or amount of advisory fees that an investment adviser 
may receive from clients. Nevertheless, it may be considered a 
violation of the antifraud provisions for an investment adviser to 
charge a fee which is higher than that normally charged for similar 
services without disclosing that his fee is higher than the norm. 
With respect to traditional account management services, any fee 3% or 
higher should be crnmented upon. Since this 3% guideline may not be 
appropriate if the adviser is providing a specialized type of advice, 
such as account management for options portfolios, the examiner should 
note in detail all services provided by the adviser to clients where 
the fee is 3% or higher. 

3. PRO RATA REfUNOO OF PREPAID FEES 

As a general proposition, an inves tment adviser who provides account 
management s e rvices has a fiduciary obliga tion to his clients not to 
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structure his fee schedule in a manner which puts clients who have pre­
paid their adv isory fees in the position of deciding between forfeiting 
the unused portion of their pre-paid fees or continuing to receive account 
management services they no longer desire. Accordingly, such advisers 
should provide pro rata refunds (less reasonable start up costs) when 
requested and should not have provisions in their advisory agreements 
which state that all fees are non-refundable. Advisers who provide 
advice through uniform publications should also make pro-rata refunds 
as requested unless they have provided specific, advance notice to 
their clients that all pre-paid fees are not refundable. Any deviations 
from these guidelines should be noted. 

4 • VAL1Dl"lY OF ONrRAcrs 

Section 215 of the Advisers Act provides that any conditions, stipu­
lation, or provision binding any person to waive compliance with any pre­
vision, rule, regulation, or order under the Act shall be void, and that 
every contract m.3.de in violation of any provision, rule, regulation or 
order under the Act shall be void. Section 215 is very broad in scope 
in protecting investors from waiving these rights of actions and there 
are similar provisions in all the other Acts administered by the Com­
mission. 

5. HErGE CLAUSES IN ONrRAcrs 

Any hedge clause or legend in an investment advisory contrct which 
contains language disclaiming liability is void under Section 215. Moreover, 
the anti-fraud provisions of Section 206 of the Advisers Act may be vio­
lated by the employment of any legend, hedge clause or provision which is 
likely to lead an investor to believe that he had in any way waived any 
right of the action he may have. ~ 

6 • POCCEDURES 

a. Cbtain sample copies of all contracts, agreements, po.;ers of 
attorneys, and subscription forms currently in use by registrant. 

b. Review these contracts, agreements, and subscriptions at the 
regional office to determine whether: 

1. 'llle fee arrangements set forth are excessive 
o r the fee is based upon performance. 

15/ See Opinion of the General Counsel , 1M ReI. No. 58, Appendix F. 

• 

• 

• 



• 

• 

" 

• 

- 17 -

2. The investment adviser has access to clients' 
funds or securities , e .g ., a power of attorney 
may convey right to access , and subject regis­
trant to the Advisers Act's custody or possess ion 
requirements • .!y 

3. They contain any provision that the contract 
cannot be assigned without the consent of the 
client. 

4. If the investment adviser is a partnership, 
clients are informed of any change in the 
membership of the investment adviser. 

5. There are any provisions that would lead a 
client to believe that he has in any way waived 
any right of action he may have against the 
investment adviser. 

G. FINANCIAL RESPCNSIBILITl! OF INVES'IMENl' ADVISERS 

1. OBLIGATIOOS 'ro CLIENl'S AND CREDI'roRS 

There is no specific requirement in the Investment Advisers Act that 
provides for the financial responsibility of investment advisers as there 
is in Section 15(c)(3) of the Securities Exchange Act of 1934 regarding 
the financial responsibility of broker-dealers. In addition, there are 
no bonding requirements under the Investment Advisers Act to protect 
clients or other creditors in the event of loss. HC><Iever, it should be 
noted that it may be a violation of the anti-fraud provisions of Section 
206 of the Investment Advisers Act for an investment adviser to continue 
to do business and solicit new clients while its financial condition 
is impaired without disclosing its financial difficulties to its clients 
and prospective clients. !21 

Many investment advisers hold funds and securities for their clients. 
Rule 206(4)-2 lV requires clients' funds to be kept in separate bank 

16/ see Chapter 0, Custody or Possession of Funds or securities of Clients, 
in this manual. 

!21 See Intersearch Technology CCH Fed. Sec. L. Rep. [1974-1975 Transfer 
Binder] Para. 80, 139. 

lV This rule does not apply to certain registrants who are also regis t ered 
as broker-dealers under section 15 of Securities Exchange Act. See 
Rule 206(4)-2(b) • 
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accounts, and clients' securities to be held in segregation as noted in 
the Chapter on Custody and Possession of Funds and Securities of Clients 
of this manual. Many investment advisers hold prepaid subscr iptions of 
clients and are obligated to clients on these subscriptions to this extent. 

Based upon the nature of the investment adviser's obligation to his 
clients and creditors, one measure of his ability to meet current obliga­
tions which is frequently used by accountants and financial analysts is 
the current working capital ratio, i.e., total current assets divided 
by total current liabilities. Current assets are understood to include 
cash, cash items, the value of securities for which there is a current 
public market, receivables from customers and others which are collectible 
within sufficient time that the proceeds may be used to meet current 
obligations on a timely basis W, and such other assets as the invest­
ment adviser would ordinarily expect to use to liquidate current obliga­
tions. Such items as real estate, buildings, equipnent, furniture and 
other fixed assets by their nature would not be considered current assets 
because they would not be readily convertible into cash within the normal 
operating cycle of the business. In addition, such items as prepaid 
expenses and other prepaid items would not be considered current assets. 
Current liabilities are those obligations the liquidation of which is 
expected to necessitate a cash payment within one year. 'Ibis would include 
accrued salaries and taxes, current portions of mortgages or other longer 
term debt, and accrual of any amounts payable to a registered invest-
ment company pursuant to an expense guarantee or performance fee arrange­
ment. Deferred income should also be treated as a current obligation 
to the extent that it must be earned within one year and to the extent 
that customers are permitted to receive refunds upon cancellation of the 
agreement which gave rise to the deferred income. A ratio of 2 to 1 
of current assets to current liabilities generally would be ample to 
ensure the ability of the investment adviser to meet current obligations 
and to ensure the fulfillment of the clients' advisory contracts with the 
investment adviser. This ratio should be applied only for the purposes 
of determining whether the registrant can meet his financial obligations 
to clients and creditors as there are no statutory requirements that 
any ratio or other financial standards be met by the investment adviser. 

2. PROCEDURES 

a. Cbtain and review the firm's most recent financial statements, 
where available. ~ 

19/ Any receivable included in current asset computation should be net 
of any uncollectible items. 

Where financial statements are not available examiner should obtain 
a trial balance from registrant's books and records. 

• 

• 

• 
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b. Compute the f irm's current working capital ratio. Determine 
by reference to the ratio whether the firm can meet its obligations to 
clients and creditors. 

c. Obtain and review a copy of the latest actual examination 
report and certificate by a certified public account if investment 
adviser has such examination report or certificate. ~ 

d. Obtain and review the firm's procedures of internal control 
where investment adviser has custody or possession of clients' funds 
or securities. 

H; ANl'I-FRAUD ProvISlOOS OF 'IllE INVES'lMENT AlNISERS ACT 

Section 206 of the Advisers Act and the rules thereunder prohibit 
fraudulent activities by investment advisers. This section applies 
to all investment advisers whether or not required to be registered. 

Section 206 and the other applicable anti-fraud provisions of 
the federal securities laws (namely, Section 17 of the Securities 
Act of 1933 and Section lOeb) of the Securities Exchange Act of 1934 
and Rule 10b-5 thereunder) prohibit misstatements or misleading 
omissions of material facts and fraudulent acts and practices in 
=nnection with the purchase or sale of securities or the =nduct of 
an investment advisory business. However, unlike the other statutes 
mentioned, the Advisers Act does not require a transaction to have 
occurred for actionable fraud to have been committed. An investment 
adviser is a fiduciary who owes ois clients undivided loyalty, and 
is prohibited from engaging in activity in conflict with the interest 
of any client. A breach of an adviser's fiduciary obligations =nsti­
tutes a violation of the antifraud provisions of the Advisers Act. 
This fiduciary obligation imposes upon an investment adviser a duty 
to deal fairly and act in the best interest of its clients. Such duty 
imposes upon an investment adviser numerous responsibilities inclUding 
the duty to render disinterested and impartial advice; to make suitable 
recommendations to clients in light of their needs, financial circum­
stances and investment objectives; to exercise a high degree of care 
to insure that adequate and accurate representations and other information 

21/ Under Rule 206(4)-2 (a) (5) a certificate of such accountant 
must be filed with the Commission once each calendar year where 
an investment adviser has custody or possession of client's funds 
or securities. By this rule the certified public accountant 
must make a surprise examination and the certificate must state 
the nature and extent of such examination. See The Nature of the 
Examination and Certificate Required, lAA ReI. No. 201, Appendix F. 
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al:out securities are presentErl to clients; and, to have an <rlequate 
basis in fact for its recanmendations, representations and projec­
tions. Particularly in light of the Suprare Court's decision (copy 
attached in I'ppendix E) in Transamerica Mortgage klvisors v. Lewis, 
which held that there is I'D private right of action for danages 
under the klvisers Pet, the examiner should take care through all 
phases of the exauination to detetmine if the adviser is in any way 
not dealing in the best interests of its clients since the rossibili­
ties for fraud cover the gauut of the adviser's activities. 

1. UMITED PARINERSHIPS 

On occasion investment <rlvisers have been found to function as 
general partners and advisers with respect to so-callErl .. investment 
partnerships". Such partnerships are usually organized as limited 
partnerships, with the general partners resronsible for professional 
management of the assets paid in by the limited partners, or as 
general partnelCships, with the managing partners ordinarily lCesponsi­
ble folC the investment management function. Not only do these partner­
ships invest in re;Jularly tr<rlErl sec uri ties, but they frequently will 
invest in real estate and other tax-shelter arrangements. If a limited 
partnership agreement plCovides for remuneration to the general partner 
in an amount greater than he ..ould realize on a pro rata basis rran 
his capital contribution, it ..ould appear that the adviser's canpensation 
arrangement violates the incentive fee prohibitions in Section 205 (1) • 
It is clear fran a review of Section 202( a)( 11) as well as the last 
paragraph of Section 205 of the ldvisers Pet that the genelCal partner 
of such a limitErl partnership is an .. investment adviser" within the 
mean ing of the Pet. The examination of a person ""'0 is such an invest­
ment adviser soould include considelCation of the awlicability of 
all provisions of the Pet including the re;J istration requirements. 
Since an investment adviser still has the fiduciary duties of an adviser 
to his clients >-hen he is acting as the general partner of a partner­
ship in which clients are limited partners, careful attention soould 
be given to such relationships to verify that the <rlviser has fulfillErl 
his fiduciary obligations. 

2. t1J'lUAL FUND SWITOl ING 

Switching is a strategy emplo~ by adviselCs utilizing the 
exchange OlC switching privile;Je offelCErl by many mutual furds. The 
purpose of this strategy is to allow fund investors to take <rlvantage 
of major market fluctuations for the purrose of maximizing gains on 
the upside and minimizing losses on the downside. Many mutual funds 
belong to a .. fauily of funds." A fi£\ily consists of a numbelC of 
funds under the same management and usually includes funds with 
different investment objectives. In many instances the furds' 
management will allow investors to exchange funds within a family 
for little or no charge . In following a switching strate;Jy, an 
investor invests in growth oriental funds in periods of rising 
markets ard exchanges shares for conservatively investErl furds 

• 

• 

• 
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• 
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In advertising a mutual fund switching or timing strategy, 
the adviser, pursuant to Rule 206(4)-1(a)(3), promulgated under 
the anti-fraud provisions of the Advisers Act, must praninently 
disclose all limitations and difficulties with respect to the 
switching service being offered. Included in the disclosures 
that should be made are all fees to be paid by a client, potential 
tax consequences, as well as material risks involved in utilizing 
a particular switching strategy. 

Employment by the adviser of a mutual fund switching strategy 
may cause operational problems with respect to individual mutual 
funds and their shareholders. These problems may encanpass, but 
are not be limited to: 

a. Disqualification of the Fund from Being 
Treated as an Investment CooIpany Urxier 
Section 851 of the Internal Revenue Code 

To be treated as an investment canpany for tax purposes pursuant 
to Section 851(b)(3) of the Internal Revenue Code, a fund must receive 
less than 30 percent of its gross incane from the sale or other dis­
position of stock or portfolio securities held for less than three 
months pursuant to Section 851(b) (3) of the Internal Revenue Code. 
An adviser, who recarmended a large nunber of switches per year and 
affected a significant percentage of a fund' s assets, could conceiva­
bly cause an agressive growth-oriented fund to receive 30 or more per­
cent of its gross incane from the sale of stock held less than three 
months, thereby disqualifying it from invesbnent canpany tax treat­
ment. 

b. Excessive Portfolio TUrnover 
and Transaction Costs 

Where an adviser recOl1lllends a large nLll1ber of annual switches for 
mutual funds which it monitors, the assets of these funds will fluctuate 
with the switch recanmendations. In order to raise cash for liqui­
dations, and to fully invest money inflows from purchases, a fund 
may incur significant additional brokerage costs borne by its long 
term investors who do not switch their investments between funds. 

c. Excessive Transfer and 
Shareholder Service Costs 

In some instances an adviser will require a fund to mail a copy 
of all transaction confirmations to him as well as to his clients. 
These mailing costs, in addition to the shareholder costs involved 
in processing redemption and purchase requests caused by switch 
recanmendations, may significantly increase the total mailing and 
transfer costs of the fund which are borne by the long term investor . 
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d. Undisclosed R)rtfolio Manager-

Wher-e an adv ise r-'s switch r-eoommendations affect a significant 
per-centage of a fund's assets, he may indir-ectly detennine the cash 
r-eserve position and other- portfolio str-ategies followed by a fund's 
por-tfolio manager-. Ac=r-dingly, an adviser- may, in effect, be 
oper-ating as a por-tfolio manager- for- the benefit of its shor-t term 
shar-eholder-s without the knowledge of the mutual fund's long term 
shar-eholder-s. 

Should an examine r- find indications of any of the above problems 
he s hould =ntact his supervisor- in orner- to determine the extent to 
which further- investigation should be =nducted with r-espect to the 
affected funds. 

I. TRADIN:; BY ADVISER AND CERrAIN PERSCNS ASSOCIATED WITH 
IT FOR THEIR rntl OR BENEFICIAL rnrEREST Acmm1I'S 

Tr-ading by the investment adviser- and cer-tain per-sons associated 
with the investment adviser- for- their- own accounts against the recarmen­
dations made to clients may be a violation of the anti-fr-aud pr-ovisions 
of Section 206 of the Investment Adviser-s Act. Recoros r-equir-ed to be 
maintained by Rules 204-2(a)(12) and (13) ar-e designed to r-eflect trans­
actions in which the adviser- or- advisory r-epr-esentatives, as defined 
ther-ein, acquir-e a dir-ect or- indir-ect beneficial inter-est in any security. 
'Ibe r-e=ros maintained under- this rule enable the examiner- to determine 
whether- or- not the adviser- or- any "advisory r-epr-esentative" have effected 
tr-ansactions for- their- own account or- accounts in which they have a 
beneficial inter-est in the same secur-ities r-eoommended or- effected on 
behalf of clients. It should be noted that under- this rule the adviser- is 
not deemed to violate this rule because of his failur-e to r-e=ro secur-i­
ties tr-ansactions of any advisory r-epr-esentative if the adviser- has 
established adequate pr-ocedur-es and used reasonable diligence to obtain 
pr-omptly r-eports of all tr-ansactions r-equir-ed to be kept. 'Ibis rule 
makes it necessary for- all investment adviser-s subject to r-egistr-ation 
to institute awropriate inter-nal pr-ocedures so that they will have the 
r-equir-ed r-e=ros maintained under- the rule. 22/ Item 9(e) on the new 
Form WI r-equires disclosur-e whether- the adviser- iIrposes any r-estr-ic­
tions upon itself or- associated per-sons when effecting tr-ansactions 
for- its or- their accounts in securities r-ecommended to clients. If 
ther-e ar-e r-estr-ictions, they must be descr-ibed on Schedule F on the 
new Form AIN. Another item, Item 9(d) on the new Form WI asks whether-
the adviser- r-ecommends to clients or- pr-ospective clients, the pur-chase 
or- sale of secur-ities in which the adviser, dir-ect1y or- indir-ect1y, 
has a position or- interest. 

22/ see Adoption of Amendment to Rule 204-2, 1M ReI. No. 203 (Augus t 11, 1966) . 
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Every examiner should familiarize himself with the opinion of 
the SupreJre Court in S.E.C. v. capital Gains Research Bureau, Inc., 
375 U.S. 180 (1963). 23/ In this case, the Supreme COUrt held that 
"scalping" by an investJrent adviser is a violation of the anti-fraud 
provisions of Sections 206(1) and (2) of the InvestJrent Adviser Act. 
Generally speaking, "scalping" refers to the practice whereby an 
investment adviser effects transactions for his own account in a 
security shortly before reccmnending the purchase or sale of that 
security to his client and then shortly thereafter effects further 
transactions for himself to profit from the market activity in the 
securi ty resulting from his reccmnendation. Another abuse of this 
type is when the investJrent adviser and/or its principals trade 
against recannendations published in the adviser's market letter. W 

Same investJrent advisers impose no restrictions on their advisory 
representatives or beneficial interest accounts with respect to the 
buying or selling of reccmnended securities despite a possible conflict 
of interests. When an examination discloses that transactions for 
advisory representatives or beneficial interest accounts have occurred 
at or about the same time as similar transactions for clients, a 
oonflict of interest may exist. TO establish such a conflict of interest 
further inquiry into the transaction price, executing brd<er-dealer, 
and tiJre of order execution is required. If this inquiry develops 
information that indicates that an advisory representative may have 
taken advantage of his position, a detailed analysis of all transactions 
effected by the representative and those of the adviser's clients must 
be scheduled for an extended (one or two years) period of tiJre. Following 
such an analysis, action under Section 206 may be recommended. 

23/ See Appendix E. 

W See Dow 'ltteory Letters, Inc. and Richard Lion Russell, 1M ReI. 
No. 571 (February 22, 1977). 
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Certain similar types of questionable transactions do not involve 
trading by the advisory representatives or beneficial interest accounts. 
In investment adviser/broker-dealer entities, the portfolio manager 
may also be a registered representative actively engaged in servicing 
retail brokerage accounts. When the portfolio manager buys recoomended 
securities for his investment advisory clients, a question of conflict may 
be raised. A similar inquiry to that outlined above must be undertaken 
and the results analyzed. If it can be determined that the investment 
advisory clients have been treated unfairly or the portfolio manager/ 
registered representative has profited unfairly from advisory client 
transactions, appropriate action under Section 206 should be 
recommended . 

2. PURCHASE FIDM OR SALE ro CLIENTS 

A conflict of interest may arise when an adviser as principal 
sells any security to or purchases any security from a client. 
Section 206(3) of the Advisers Act covers this situation with respect 
to the adviser by requiring the adviser to disclose to the client in 
writing that he is acting as a principal and obtain the written consent 
of his client to the transactions. It should be noted that the pro­
hibitions of this section do not apply to any transaction with a 
customer of a broker-aealer if such broker-dealer is not acting as 
an investment adviser in relation to the transaction. In addition, 
Item 9(a) on the new Form MN asks whether the adviser, as principal, 
sells securities to or buys securities from any client. 

'Ihese kinds of transactions carry a potential for fraud and 
thereby may involve a violation of Section 206 of the Advisers Act, 
Section 17 of the Securities Act of 1933 and Section 10(b) of the 
Securities Exchange Act of 1934 and Rule 10b-5 thereunder. 

3 • PRX:EDURES 

a. Review firm's supervisory procedures concerning the reporting 
by "advisory representatives" of their security transactions. 

• 

• 

• 
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b. Determine how and if advisory representatives report security 
transactions to the firm required by Rule 204-2(a)(12) or (13). 

c. Review Item 9 on the new Form lIDV to determine if representa­
tions on this form conform to actual practices of the firm. specifically, 
subsection Item 9(a) should be reviewed to determine whether the 
adviser has adopted any policy concerning the timing of transactions 
effected by the adviser and its clients in the same security . 

d. Schedule a representative nll11ber 1V of securities trans­
actions effected by the adviser and its "advisory representatives" 
for their own accounts or accounts in which they directly or 
indirectly have a "beneficial interest" for the following purposes: 

1. to determine if the adviser or its "advisory 
representatives" traded against reccmnendations 
contained in firm publications, ~ 

2. to determine if the adviser or its "advisory 
representatives" traded against securities 
tr ansactions effected for managed or supervised 
accounts. l:J.j 

e. Determine what written forms of disclosure of capacity 
are effected in compliance with Section 206(3) in security transactions 
between investment advisers and clients and how client consents are 
recorded. 

1V It is suggested that approximately one hundred transactions be 
scheduled for each examinat~on. '!he sampling should be limited 
to transactions which occurred during the period under review. 

26/ Refer to sample schedule, Append ix B. 

l:J.j Refer to sample schedule, Appendix B. 
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J. USE OF OCN-PUBLIC INFORMATI<N 

1. OVERVIlli 

The anti-fraud provisions of Section 206 of the Investment Advisers 
Act of 1940 are expressed generally in terms of prohibiting the invest­
ment adviser from defrauding his clients or prospective clients. However, 
the anti-fraud provisions of Section l7(a) of the Securities Act of 1933 
and Section lOeb) of the Securities Exchange Act of 1934 and Rule 10b-5 
thereunder are expressed in all-embracing terms of defrauding any person 
directly or indirectly in the offer or sale of any security or in connec­
tion with the purchase or sale of any security. It is therefore a pos­
sibility that the investment adviser could violate the anti-fraud provi­
sions of the Securities Act of 1933 and the Securities Exchange Act 
of 1934 and not violate the anti-fraud provisions of the Investment 
Advisers Act of 1940. Therefore, the examiner should be concerned 
with the situation where an investment adviser through a course of 
conduct defrauds persons other than his clients or prospective clients. 

Sudl a case of major ilT{X)rtance is where the investment adviser by 
virtue of his position in the business envirorunent obtains non-public 
information about an investment situation and then uses such information 
irrproperly to effect transactions in securities to the detriment of others 
in the investing public who may not be his clients or prospective clients. 

• 

In fact this may be a situation where the investment adviser's clients are • 
benefiting from the information to the detriment of the investing public. 28/ 

An inves~nt adviser may be an officer or director of a coI'fX>ration, 
investment canpany I bank, etc. where in the ordinary course of business 
he receives "inside", non-public or confidential information pertaining 
to securities or their issuers. He may obtain non-public information 
through his associations with insiders of such entities. In these 
cases, where he obtains or receives such non-public information he 
has certain duties and obligations under the law generally not to trade 
on this information until this information becomes public or stated 
another way if he trades on such information he must disclose such informa­
tion publicly before such transactions are effected. 

See Mates Financial Services, IAA ReI. No. 258 (March 9, 
1970), Appendix F. 

• 



• 

• 

• 
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K. OBTAlNIl'C BEST PRICE AND EXEClJI'ION OF CLIENI'S' 
SECURITIES TRANSACTIONS 

An investment adviser who manages or supervises clients' accounts 
is in a position to direct where brokerage transactions are executed. 
How the investment adviser channels this brokerage is an important 
concern in the examination of an investment adviser in that the power 
to direct brokerage transactions should not be used in a way that is 
inconsistent with the investment adviser's fiduciary duty to its clients. 
Sane investment advisers have taken advantage of the competition amorq 
brokers seekirq commissions to divert or recapture for the advisers' 
own use or benefit, portions of the commissions paid these brokers. 
Investment advisers have been able to obtain cash, services, or other 
benefits as a result of channeling the execution of clients' transactions 
to certain firms willing to share brokerage commissions generated there­
from. 

Commissions paid to brokers for securities transactions have gone 
through dramatic changes in recent years. Prior to 1968, commissions 
were completely fixed by the New York Stock Exchange, but beginnirq in 
that year a volume discount was allowed on transactions of 1000 shares 
or more. At that time the practice of "give ups" was discontinued. 
"Give ups" were the directing of a portion of the commission to a broker 
which was not a party to the transaction. Amorq other uses, they 
were a way for investment company managements to reward dealers for 
selling shares of the fund by the mere issuance of a check to the 
dealer by the executing broker. Discounts were eventually expanded 
to permit negotiation of commissions on transactions above $300,000. 
Fixed commissions were entirely eliminated when in May 1975, negotiated 
COIlI'Ilissions were instituted for all transactions. A Carmission study, 
which covered the first year of negotiated commissions, showed that 
generally institutions were payirq commissions which were less than 
those prior to May 1975, while the general public was paying higher. 

With the approach of May 1975, a potential problem presented itself 
for fiduciaries. WOuld it be necessary to obtain the cheapest commission 
no matter what, in order to obtain best price and execution? Tb answer 
that, Corqress added Section 28(e) to the 1975 amerrlnents of the 
Securities Exchange Act of 1934. This section allows the fiduciary 
to "pay up" on transactions with brokers from whom it receives research. 
"Paying up" is an additional carmission over and above what would other­
wise be paid. The Commission issued a release (Exchange Act ReI. No. 12251/ 
March 24, 1976) to explain Section 28(e) and especially what constitutes 
"research" as the term is used in Section 28(e) • 
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The examiner should carefully review all brokerage directed by 
advise rs. If services are provided to the adviser for which it does 
not make payment, it may be that the adviser has entered into a 
"soft dollar" arrangrrent. '!he "soft dollar" method of payment is 
the use of cxmnission dollars approximately two or more times the 
"hard dollar" (actual) cost. It may also be that the adviser is 
being paid for its services by a "soft dollar" arrangement. If 
the services are not research or if the research is readily avail­
able to the public, then "paying up" with ccmnissions is not protected 
by Section 28(e). 

Over the years a nuni>er of abuses have surfaced in which ccmnission 
dollars were used for the benefit of fiduciaries and not for the accounts 
for whom the transactions were executed. "Give ups' have been mentioned. 
"Rebates" were used to return payment to the fiduciary or his ocminee. m 
Another method is called" interpositioning". 301 Over the counter 
securities have usually been the vehicle for this abuse which involves 
routing a client's transactions through a non-market making broker-dealer 
when the client could have dealt directly with the market maker. 

'!he following procedures should be applied when examining an invest­
ment adviser. '!he overall guiding principle that should be kept in 
mind is that the investment adviser acts in the capacity of a fiduciary 
and as such is under the duty and responsibility to put his clients 
above his own interests in every aspect of his business including 
obtaining the best price and execution. Irquiry should be made into 
all relationships with broker dealers including: 

1. Determine who selects the executing brokers, i.e., client or 
adviser. 

See Mates Financial Services, 1M ReI. No. 258 (March 9, 1970), 
Appendix F. 

See (1) Interpositioning, p. 32, Broker-Dealer Examination ~limual and 
(2) Delaware Management canpany, Inc., Exchange Act ReI. No. 8128 
(July 19, 1967). 

• 

• 

• 
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2. A schedule should be prepared listing the brokers used to 
execute the brokerage orders in the managed accounts (Executing Brokers' 
Schedule) listing n1llleS of brokers. amount of brokerage. and n1llles of 
registered representative handling accounts. 

3. Determine who places the orders of the clients of the investment 
adviser with these brokers. 

4. O:ltain copies of any agreements the investment adviser has with 
broker-<lealers regarding the handling of brokerage transactions of his 
clients. 

5. Discuss with the trader or other employee of the investment 
adviser what methods are used to get the best execution on brokerage 
orders with respect to (1) arc transactions and (2) listed securities. 

6. If certain executing brokers are being used more than others 
and it does not appear that such brokers are in a position to get the 
best execution it may be necessary to ask these executing brokers about 
relationships it has with the investment adviser independent of the 
investment adviser's statements ~egarding the matter. 

7. Determine what statistical or research services or wire 
facilities are utilized by the investment advisers. '!hen determine 
how payment is being made for such services. It may be that sane of 
these services are being paid for by reciprocal business or other 
forms of indirect canpensation. 

8. Ask firm's principals where and how the investment adviser 
obtains clients other than by advertising. '!hese relationships should 
be explored for the purpose of identifying unusual relationships or 
canpensation. 

9. Ask firm's principals what relationships the investment 
adviser has with banks. Inquire or determine whether the investment 
adviser directs business to banks in order that the banks use invest­
ment advisory services or refer clients to the investment adviser. 

L. ALLCCATIOO OF SECURITIES AND TIMIl'I:i OF AfNIOORY 
RECOMMENlJATlOOS 

1. SELECTIOO AND DISTRIBUl'IOO 

An important aspect of an examination is analyzing how the invest­
ment adviser allocates purchases and sales of securities among clients. 
'!his is particularly important if the security is unusually attractive 
or unattractive at the time. Of equal concern is determining whether 
any account or group of accounts is favored by the receipt of purchase 
or sale recanmendations prior to dissemination to the other accounts • 
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All investment advisers should have sane formula for allocating 
securities among clients. This formula should set forth a fair and 
equitable basis for distributing investments among clients. Moreover, 
it should be applied in a consistent basis. 

Whether any client of the adviser has received an unfair preference 
must be determined on a case by case basis because there are numerous 
variances in circumstances, needs, and financial objectives among 
clients which may justify the allocation among the adviser's clients. 
However, a failure to allocate securities or advisory recOOll1endations 
on an equitable basis may constitute a breach by the adviser of his 
fiduciary obligation to deal fairly with his clients and a violation 
of Section 206 of The Advisers Act. 

2. PRX:EDURES 

a. Determine Iohat is the stated policy as to the allocation of 
securities among the various clients; 

b. Determine Iohether the allocation process is on a fair and 
equitable basis; and 

c. Determine Iohat is the timing policy as to the dissemination 
of recommendations among the various clients. Where an adviser publishes 
market recommendations and manages or supervises accounts, a schedule 
of such recommendations should be prepared for the purpose of deter­
mining whether one group is being preferred at the expense of another. l!! 

M. ADVERTISING 

1 • MISLEADING AND DECEPTIVE ADVERTISING 

Another area of concern is an investment adviser's advertising 
practices. In the course of the examination, an examiner may find sane 
advisers are unfamiliar with and operate in disregard of Rule 206(4)-1 
under the Act which defines various fraudulent acts and practices 
with respect to advertisements by investment advisers. 

l!! Refer to sample schedule, Appendix B. 

• 

• 

• 
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In making examinations the examiner or other person reviewing 
advisers' literature should place considerable emphasis on the 
advertising practices engaged in by investment advisers, including 
possible abuses by them in utilizing radio and television campaigns 
and ccmnercials to obtain clients. In this regard the person 
reviewing the advisers' advertising materials should give particular 
consideration to determining if the advisers utilized any type of 
projections: guarantees, expressed or implied: hypothetical or sample 
securities portfolios or ccrnparisons of their service with any other 
service or market index. Utilization of anyone or more of these 
means many involve violations of the anti-fraud provisions of the 
Advisers Act. 

It is also recOlllllended that investigator~ be aware of the fact 
that while advertising materials being used by an adviser may not 
contain any specific item or statement which in and of itself is false 
or untrue, the materials may, nevertheless, still be objectionable 
because they give an overall impression of certain, substantial and 
quick profits by the use of the registrant's service. In this regard, 
the examiner reviewing the adviser's advertising literature should be 
constantly mindful of the strong impact upon unsophisticated investors 
of dramatic, suggestive and overly enthusiastic advertisements. 

In considering the provisions of Rule 206(4)-1 it should be borne 
in mind that investment advisers are professionals and should adhere 
to a stricter standard of conduct than that applicable to ordinary 
merchants. Securities are "intricate merchandise", and clients or 
prospective clients of investment advisers are frequently unskilled 
and unsophisticated in investment matters. since it is to such 
persons that a substantial amount of investment advisory advertisillj 
is directed, Rule 206(4)-1 is intended to foreclose the use of certain 
practices that have a tendency to mislead or deceive such persons. 32/ 

Subparagraph (1) of paragraph (a) of the Rule prohibits advertise­
ments containing testimonials of any kind concerning the investment 
adviser or any advice, analysis, report or other service rendered by 

lY See Paul K. Peer s, Inc., 1M ReI. No. 1 B7 (March 22, 1965): Spear & 
Staff, Inc., 1M ReI. No. IBB (March 25, 1965): Mar ketlines, Inc., 
1M ReI. No. 206 (January 20, 1967: Dow 'Iheory Forecasts, Inc., 
1M ReI. No. 223 (July 22, 196B): Appendix F . 
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the investment adviser. Such advertisements are misleading by their 
ve ry nature since they emphasize the comments and statements favor­
able to the investment adviser and ignore those which are unfavorable. 
'!his is true even when the testimonials are unsolicited and are printed 
1n full. 

SUbparagraph (2) of paragraph (a) pcohibits an investment adviser 
from using an advertisement which refers, directly or indirectly, to 
specific recarmendations which the inv'estment adviser has made in the 
past, except that it does not prohibit an advertisnent which sets out, 
or offers to furnish a list of all recommendations made by the invest­
ment adviser within the imnediately preceding period of not less than 
one year if the advertisement, and the list if it is furnished 
separately, contains specified information with respect to relevant 
pr ices and the nature of the recommendation, and a specified cautionary 
legend. Mater ial of this nature, which may refer only to reccmnendations 
which were or would have been profitable and ignores those which were 
or would have been unprofitable, is inherently misleading and deceptive, 
and consequently the Rule prohibits this type of advertising unless 
all recommendations for a specified minimum period are included. 

Subparagraph (3) prohibits an advertisement which represents, 
directly or indirectly, that any graph, formula, or other device being 
offered can in and of itself be used to make or assist in making 
an investment determination unless it also prominently discloses the 
limitations and difficulties encountered in the use of the particular 
graph, chart, formula or device being offered. 

Subparagraph (4) prohibits an advertisement from representing 
that any report, analysis or other service will be obtained free or 
wi thout charge unless it is in fact entirely free and subject to no 
conditions or obligations. 

Subparagraph (5) contains a more general provision which makes 
it unlawful for an investment adviser to use any advertisnent if it 
contains any untrue statement of material fact or is otherwise false 
or misleading. 

• 

• 

• 
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'Ihe rule de fines the term "adve rtisement" to include notices, 
circulars, letters or other written communications addressed to 
more than one person, and notices or other announcements in any 
publication, or by radio or television, if they offer (1) any 
analysis, report or publication concerning securities or (2) any 
graph, chart, formula or other device to be used in making any 
investJnent determination, or (3) any other investJnent advisory 
service with regard to securities. 

2. PERFORMANCE COMPARISONS 

Many investment advisers make representations concerning their 
management performance and historical records when soliciting clients. 
'Ihe Act, and the rules thereunder, do not prohibit an investment 
adviser from informing prospective clients of the performance 
of accounts under management so long as the information is not false 
or misleading. When examining material or advertisements which 
contain references to an adviser's management performance or "track 
record", an examiner should be mindful that such material or advertise­
ment must not contain any untrue statement of a material fact or be 
otherwise false or misleading within the meaning of Section 206( 4) 
of the Act and Rules 206(4)-1(a)(2) and (a)(S) thereunder. 33/ 

In the absence of a specific statement as to what is the relevance 
to a prospectiye client of the performance of accounts under manage­
ment of an investJnent adviser, it can be assumed that the implied 
relevance is that it is an indication of the competence of the invest­
ment adviser or an indication of what a prospective client can expect 
for himself. In this context, information concerning performance may 
be misleading if it implies something about the experience of advisory 
clients, when there are additional facts known to the investJnent 
adviser which if also provided would cause the implication not to 
arise. 'Ihus, giving a prospective client performance data concerning 
only certain periods or about only sane accounts under management 
would not necessarily be misleading if the inclusion of information 
concerning other periods would not prevent any implication from 
ar ising. 

See March 14, 1978 letter from Stanley B. Judd to Edward O'Keefe, 
Appendix F. 
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The giving of information concerning the average or median 
performance of all accounts under management is similarly not 
necessarily misleading but may be misleading under certain circum­
stances. For example, assume two accounts under management: one 
with assets of SlOO,OOO and the other with assets of Sl,OOO,OOO. 
Assume further that the first account goes up to S150,000 and the 
second goes down to S500, 000. The "performance" of the first 
account may be described as a 50% gain and the performance of the 
latter account may be described as a 50% loss. The average or 
median performance could be described as zero. Such a statement 
by itself, however, 'WOuld be misleading. 

Providing information as to the percentage change in accolIDts 
under management without indicating the respective sizes of such 
accounts may also be misleading. A mere statement that one account 
under management increased 50% and the other account decreased 50% 
may imply an experience which 'WOuld not be implied if it was also 
stated that the account which increased 50% went from SlOO,OOO to 
%150,000 and the the account which decreased 50% went from Sl,OOO,OOO 
to S500,000. 

Information concerning performance of accounts over a period or 
periods attended by special market characteristics may imply an 
experience which 'WOuld not arise if such characteristics were also 
disclosed. For example, the statement to a prospective client that 
accounts under management appreciated 50% in the last three years may 
contain an implication about the possibility of the prospective client 
having a similar experience that would not arise if the last three 
years represented an unusual period in the history of the market and 
this fact was also stated. Furthermore, a statement that accolIDts 
appreciated 50% may cause an inference to be drawn about advisory 
competence that would not be drawn if it was stated that the S & P 
500 or some other index also increased 50% during the same period. 
However, a comparison of investment results with a market index or 
with other portfolios may in and of itself be misleading unless 
facts bearing on the fairness of any comparison are disclosed such 
as (1) the inclusion of income and capital gains or losses both 
realized and unrealized in one of the figures to be compared, (2) 
the type of security, i.e., equity or debt, composing the account, 
(3) the object of the account and the stability or volatility of the 
market prices of the securities in which it is invested, (4) the 
diversification in the account, and (5) the size of the account. In 
addition, if accounts are subject to commission, advisory and other 
expenses and charges, performance figures not reflecting such 
expenses and charges may convey an impression or give rise to an 
inference concerning the experience of existing accounts which is 
misleading . 

• 

• 

• 
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Information necessary to peevent statements about pecformance 
feam being mis l eading include (1) the foem as well as the content 
of the s tatement , (2 ) the irrplications acis ing out of the state­
ment in its t otal context and (3) the sophi stication of the pros­
pective client. 

3. REFERRAL ARMNGEMINl'S 

Many regulatory questions aee eaised by referral arrangements, 
those peactices pues uant t o which an investment adviser corrpensates 
someone who has eeferred clients to the advisee. When cash referral 
fees aee involved , the peoblem areas include adequate disclosure of 
the a rrangement t o the prospective client and ensuring that the 
adv i ser propeely supecvises the solicitation activities of his 
solic itor s . When the eeferral fee is being paid to a brokee-dealee 
and takes the foem of beakerage dieected by the advise r to the eeferr­
ing broker-deal ee, these same concerns are present. In addition, there 
is also the difficulty of disclosing the additional expense a client 
may incur because his account' s securities teansactions are being 
dieected to a specific beakee eather than the beakee the investment 
advisee has deteemined is able to provide bes t cost and execution 
foe the paeticulae teansaction. Finally, theee is the possibility 
that advisers will churn their accounts in order to geneeate the 
brokeeage they need to pay foe peevious referrals and ensure that 
eefeerals will continue. 

The staff of the Commission has not maintained a consistent 
position on the applicability of the fedeea l securities laws to 
eeferral a rrangements . 1Y In ordee to resolve any unceetainty 
which exis ted concerning cash refeeral fees, the Gommission adopt ed 
Rule 206(4) - 3 undee the Act . 35/ The rule sets foeth who can receive 
eeferral fees and ceetain conditions eelating to their payment. 
Solicitors , who are unre lated t o the adviser and who are approaching 
clients seeking other than i mpeesonal advisory secvices, must furnish 
each peeson they solicit a current copy of the adviser's brochure 
required by Rule 204-3 and a disclosure statement describing the 

34/ See the Di vision of Investment Management ' s December 23 , 1977 
memorandum to the Commission concerning Rule 206(4)-3 for a 
history of the Commi ssion ' s pos ition. 

l3/ See IAA ReI. No. 688, July 12, 1979. 
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solicitation ar-r-angement. This statement will descr-ibe, anong other­
things, the natur-e of the r-elationship between the solicitor- and 
the adviser- , the terms of the <XlITpensation arrangement and any 
specific char-ge or- higher- advisor-y fee the client will pay because 
a solicitor- r-ecommended the adviser- to the client. The rule r-equir-es 
the adviser- to have a written agr-eement with each of its solicitor-s 
gover-ning the solicitation arrangement and these agreements must be 
maintained as part of the adviser's books and r-ecor-ds, pur-suant to 
Rule 204-2(a) (10). One major r-esponsibility the adviser- has under 
the rule is to make a bonafide effort to ascertain that the subscriber­
has complied with the agr-eement. In addition to verifying that an 
adviser- who is paying cash r-eferral fees has complied with the other 
pr-ovisions of the rule, how the adviser- fulfills his monitor-ing 
r-esponsibilities should be determined in detail dur-ing an examinat ion. 

4. MODEL ACCOUllTS 

An investment adviser-'s use of model accounts can r-aise questions 
in two distinct aspects of his advisory activities, advertising and 
actual account management, and should be scrutinized closely if 
encounter-ed in the course of an examination. Some advisers cr-eate 
for- client solicitation pur-poses model accounts which repr-esent the 
adviser-'s opinion on which securities and in what amounts clients 
with specific investment objectives, e.g. , gr-owth or income, should 
hold. Adviser-s who maintain such model por-tfolios frequently will 
use the performance of these accounts as a solicitation tool. The 
danger- in doing so and the reason such depictions r-aise serious 
questions under- Rule 206(4)-1(a)(5), the gener-al antifraud provision 
in the Act's adver-tis ing rules, is tha t these accounts r-eflect merely 
hypothetical transactions and ther-efore may not accurately reflect 
how the adviser actually would have per-formed if the model acoount 
selections repr-esented actual client funds at r-isk. This is crucial 
because it is unquestionably much easier- for an adviser to say that 
he would have maintained his secur-ities positions, even dur-ing a mar-ket 
decline, when client funds wer-e not in jeopar-dy. 

Another- potential tr-ouble area ar-ises when an investment adviser­
uses a model por-tfolio to make securities selections for- the accounts 
under- his management. While of course accounts with similar- invest­
ment objectives cannet be expected to have totally dissimilar por-t­
folios, an investment adviser- who strictly follows a model por-tfolio 
in making his investmnt decisions and does not pr-ovide individualized 
tr-eatment for- his clients has cr-eated the functional equivalent of 
an investment company and may have violated the Secur-ities Act of 
1933 and the Investment Company Act of 1940 depending on the pr-ecise 
natur-e of the adviser's activities . If such a situation is uncovered, 

• 

• 

• 
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the examine r s hould obtain as nuch infomation as possible about how 
close ly the adviser adheres t o the roodel and what disclosures are 
made to clients and prospective clients concerning the adviser's 
use of a roodel and the level of individualized treatrrent which will 
be afforded to clients. 

5. HEffiE C[A{)SE IN ADVERTISIN3 OR arHER LlTERA'IURE 

Advertisements and other literature generated by investrrent 
advisers often contain hedge clauses or other legends as to the 
reliability and accuracy of the infomation furnished. Sometimes 
language is added to indicate that no liability is assumed with 
respect to such infomation. 

The purpose of such a legend is often to create in the mind of 
the investor a belief that he has given up sane legal rights and 
is foreclosed from a remedy which he might otherwise have. Section 
215 of the Act provides that any condition, stipulation or provision 
which binds any person to waive canpliance with their requirements 
shall be void. Apart from this provision the anti-fraud provisions 
of Section 206 of the Act may be violated by an investrrent adviser 
if he errploys any legend, hedge clause or other provision which is 
likely to lead an investor to believe that he has in any way waived 
any right of action he may have. 1Y 

A legend in camon use states in effect that infomation is 
obtained from specified sources and is believed to be reliable but 
that its accuracy is not guaranteed. Assuming the truth of the 
representations as to the source of the infomation and the belief 
that it is reliable the mere use of such a legend in relating infor­
mation to an investor is not objectionable. However, an investrrent 
adviser may not represent to an investor that this relieves him of 
any liability as noted above under Sections 215 and 206 of the 
Act. 

36/ See Opinion of the General Counsel, lAA ReI. No. 58, 
Appendix F • 
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N. FRAUOOLENT ACI'S lIND PMCfICES llY INVES'IMEllT ADVISERS 

It has been considered a violation of Section 206 when an invest­
ment adviser: 

a. Used statements in a p~notional campaign for 
the sale of subscriptions to an inves tment 
newsletter involving puffing and exaggerations 
of the quality of investment advice . In the 
Matter of Stones d/b/a Jus tin Stone & Associates, 
(1963) 41 S.E.C. 717. 

b. Solicited subscriptions to an advisory service 
which illl'lied that the service would provide 
information that would enable the investor 
to realize immediate and substantial profits 
by following such advice. In the Matter of 
Dow Theory Forecasts , Inc. (1968) IAA ReI. 
No. 223 . 1Y 

c. Prepared an article in a book describing and 
recommending the purchase of investment c0m­
pany shares without disclosing who prepared 
the article or the amount paid for the recom­
mendation. In the Matter of Axe Securities 
Corp.; E. W. Axe and Co., Inc. (1964) IAA Rel. 
No. 176. 

d. Circulated letters and certain reports to 
subscribers and prospective subscribers of 
a newsletter which contained flamboyant 
misrepresentations and statements concern­
ing the investment adviser 's staff, reput a­
tion and his tory, Paul K. Peers, Inc. (1965 ), 
IAA ReI. No. 107). W 

e . l1is represented the current trading price 
of a security recommended to its clients , 
misrepresented the manner in which the 
security could be purchased and used a 
misleading six-month old financial sta te­
r..ent of the company whose stock it was 
recommending. In the Matter of Patrick 
Clements d/b/a Patrick Clements & 
Associates ; Capital Gains Institute, Inc. , 
(1964) IAA ReI . No . 177. 

1Y Opinion Reproduced i n Appendix r. 

1Y Id. 

• 

• 

• 
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f. Engaged in misrepresenting to cl ients that 
he would guarantee against losses in the 
stock market and would maintain cash 
reserves to protect against such losses. 
SEX: v. Seipel, d/b/ a Investors Surety Co., 
229 F. 2d 758. 

g. Distr ibuted advertisements which were 
flamboyant and gave an overall impression 
of certain substantial and guick profits 
through the utilization of the registrant's 
aivisory service. Spear' Staff, Inc. 
(1965) IAA ReI. !l:>. 188. 127 

The aforementioned fact situations are by no means exhaustive but 
only serve the purfX>se of identifying acts, practices and courses of 
business that have been considered "fraudulent, deceptive, or manipula­
tive". '!be anti-fraud provisions ace intended to be "general and 
flexible" in order to control "the versatile inventions of fraud 
doers". 40/ Therefore, the examiners should inquire and investigate 
all acts:-omissions and concealments which tend to involve a breach 
of legal or eguitable duty, trust, or confidence confided upon the 
investment adviser or by wtlich an undue advantage is taken of a client 
by the investment adviser. 

O. aJSTODY OR rosSESSICl'l OF ruNDS OR SECURITIES OF CLIENI'S 

1. STA=RY PRJ\IISIONS 

Pursuant to the authority in section 206(4) of the Act, the 
Commission has adopted Rule 206(4)-2 under the Act which reguires an 
investment adviser wo has custody of flDlds or securities of any client 
to maintain them in such a way that they will be safe and secure fran 
financial reverses, including insolvency, of the investJnent adviser. 
Rule 206(4)-2 makes it a fraudulent, deceptive or manipulative act, 
practice or course of business for any invesbnent adviser who has custody 

121 opinion Reproduced in Appendix F. 

!Q/ Stonemets v. Head, 248 r-tJ. 243, 263. 
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o r possess io n of fUMs o r securities o f c lients 41/ to do any act 
o r to take any action with respect to any such fun:ls o r secur ities 
unless (1 ) al l such securities of each such c lient a r e segregated , 
marked to identi fy the particular client who has the benef i cial 
interest i n the security, and he ld in safekeeping in a reasonabl y 
safe place ; (2) all f urrls o f such clients are deposited in one or 
rror e bank aCCOJnts wh ich contain only clients' furrls; s uch accounts 
are ma intained in the narre o f the investn"ent adviser as agent or 
t rustee for s uc h c lients and the investment adviser maintains a 
separ a t e r ecord fo r each such aCCOJnt showing where it is, the deposits 
and withdrawals and the amount of eac h client's interest in the account; 
the adviser imnediately afte r accepting custody of possession, notifies 
the cl i e nt in wri ting of the place and manner in which the fUMs aM 
securities will be maintained; (3) the adviser sends each client, at 
l eas t once every three rronths, an itemized statement of the furrls 
aM secur itie s in his custody or possession at the eM of such period 
and all debits, credits, and transactions in the client's account 
during the period; aM (4) at least once each calendar year the furrls 
and securities a r e verified by actual examination by an independent 
public accountant in a s urprise e xamination aM a certificate of the 
accountant, s tating tha t he has made the examination and des cribing 
the nat ure aM ext ent of it, is sent to the Commission promptly there­
af t e r . 42/ In o rde r t o conduct an appropriate examination, the 
i ndependent public accountant should: 

a . Conduc t a II s urprise If examination; 

b. Examine clients ' securities or make appropriate 
conf irmation of them; 

c. Reconcile the physical count aM confirmations 
wi t h the adviser's books and records; 

d . Confirm clients' fUMS on deposit in banks; 

e . Obtain written ("PJSitive") confirmation fran 
c lie nts a s to the contents of their accounts; aM 

f. Conf irm closed client aCCOJnts on a test basis. 

For purposes of t his Rule a n adviser who has access to custody or 
possession may be deemed t o be within this rule . 

See The Nature of the Examination and Certifica t e Required, lAA 
Rei. No. 201 , Appendix F. 

• 

• 

• 
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Since certain registered broker-dealers and members of national 
securities exchanges must maintain specified standards of financial 
responsibility under the Commission's Rule lSc3-1 of the Securities 
Exchange Act of 1934 or applicable rules of the exchanges of which 
they are members, the rule exempts from its requirements registered 
broker-dealers subject to and in compliance with the Commission's 
Rule 15c3-1 and members of exchanges whose members are exempt from 
Rule 15c3-1 by paragraph (b) (2) of that Rule provided that· ••• 
such broker-dealer is in compliance with with all rules and settled 
practices of such exchange imposing requirements with respect to 
financial responsibility and the segregation of funds or securities 
carried for the accounts of customers.ft 

2. ProcEDURES 

a. Where an investment adviser has custody or possession of clients' 
funds and/or securities the examiner should verify that: 

1. A record of all client transactions in a journal, 
separate ledger accounts for each client, copies 
of confirmations of all transactions in such 
accounts, and a position record for each security 
in which a client has an interest is maintained 
by the investment adviser • .1Y 

2. All client securities are segregated, marked for 
identification and held in safekeeping in a 
reasonably safe place; 

3. All client funds are deposited in one or more bank 
accolUlts, in the mtne of the investment adviser 
as agent or trustee for clients, which contain 
only clients' funds; 

Pursuant to Rule 204-2(b) under the Investment Advisers Act. 
Ordinarily this verification would be done in a routine examination 
of registrant's books and records. See Chapter on Exanination 
of Books and Iecords in this manual • 
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4. Inrnediately after accepting client funds and 
securities the investment advise~ notifies 
the client in writing of the place and manner 
in which they will be maintained; 

5. Not less frequently than once every three­
month period each client is sent an itemized 
statement showing the transactions in his 
account during the period; and 

6. At leas t once each calendar year all client 
funds and securities are verified in an 
unannounced examination by an independent 
public accountant and a certificate of the 
accountant reporting on such examination 
is filed with the Carrnission in accordance 
with Investment Advisers Act Release No. 201. ~ 

b. Whe~e the invest.rrent adviser is an exempt broker-dealer, as described 
above, it shquld be determined that the investment adviser is in compliance 
with the applicable requirements regarding the safeguarding of customers' 
funds and/or securities under the Securities Exchange Act of 1934 ~ or 
appropriate e xchange rule. 

c. The examiner should make a careful review to determine 
whether the adviser does have custooy or p::>ssession of clients I funds and 
securities. i§I Quite often it has been found, especially with small 
advisers , that they will have one or more accounts for which they have 
custody, but, for various reasons, they may not consider it custody 
and will have answered the FOrm ADV questions on custody 
in the negative. 'l11is also happens when the adviser is primarily 
engaged in some other form of business. For example, there is a 

~ See Appendix F. 

~ See Brcker-Dealer Examination Manual, Safeguarding Customers' Funds 
and Securities. 

i§I Indicia for determining whether custody of clients' funds or securities 
by a bank or trust company which is affiliated with the investment 
adviser constitutes custody by the investment adviser and therefore is 
subject to Rule 206(4)-2 are discussed in the Division of Investment 
Management's March IS, 1978 letter to counsel for Crocker Investment 
Management Corp. (copy included in Appendix F) . 

• 

• 

• 
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growing number of business agents who manage the affairs of their clients, 
including paying expenses, taxes, etc. Additionally, they also make 
investment decisions. 111ey may view the functioning of a manager and 
adviser as separate and distinct, while, in fact, they are subject to 
the provisions of Rule 206(4)-2 as registered investment advisers having 
custody and possession of clients' funds and securities. 

d. '!here have been several instances where advisers who have 
custody of clients' funds will operate so as to permit clients to main­
tain debit balances using the cash of those having credit balances. 
Such an activity operates in violation of Section 206 of the Act. 111e 
examiner should take a trial balance of all clients' balances and 
reconcile this amount to the bank account. Note should be made of the 
length of time that the debits have been carried particularly if the 
debits have been incurred by clients who are in any way related to 
the adviser, a naninee or family. SJI 

P. CASH MANllGEMEm' 

In conducting an investment adviser examination the examiner 
should place particular emphasis on the area of cash management by 
the adviser. 111roughout the examination the examiner should take 
into consideration such factors as, whether the adviser has custcx1y 
and possession of its clients' funds, whether the adviser is affiliated 
with the custodian of its clients' funds and securities and what 
internal controls the adviser has developed to monitor its clients' 
cash accounts to ens'ure they are earning as high a rate of return 
as possible consistent with the client's objectives. 

An adviser may not avoid his fiduciary duties by delegating 
to an affiliate, custodian or third party the maintenance of client 
cash positions or by relying on the normal business practices of 
that affiliate, custodian or third party. In certain instances 
what may be an acceptable business practice for another profession 
may result in violations of applicable securities laws pertaining 
to the adviser as well as cause a breach of the adviser's catmOn law 
fiduciary duty • .iY An adviser who is deemed to have custody and possession 
of a client's funds and securities (either constructive or otherwise) 
has an affirmative obligation to make himself aware of all material 
facts relating to the custodianship of these funds and securities, 

SJI POtomac Investment Advisers, Inc., lAA ReI. No. 634 (July 21, 
1978) . 

.iY ~,Affiliated custodian bank investing advisory clients' idle 
cash for its own benefit. 
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irrespective of whethe r the funds and securities are maintained at 
the adviser's principal place of business or placed in trust at another 
location. To do less will raise serious questions under section 206 
of the Act. 

1. AOIJISER IN NON--CUS'IDDIAL CAPACITY 

a. Idle Cash 

An adviser is under a fiduciary duty to earn the best possible 
return for a client consistent with that client's objectives. Included 
in this return is not only the investment of a client's funds in equity 
securities or bonds but also the investment of any cash in that client's 
account. 

cash may exist in a client's account for a variety of reasons: 
a recent sale of securities , a recent deposit by the client, recently 
matured bonds. '!he adviser should not allow large amounts of cash to 
remain idle for periods of time. '!he examiner, in inspecting the 
adviser's client cash records and finding indications that client 
cash has not been invested properly, should make note of certain 
factors - the amount of cash which is uninvested, small amounts may 
be acceptable due to administrative or contractual reasons, and the 
per iod of time cash has been allowed to remain idle. It is vital 
that the examiner make note of these factors so a determination can 
be mi¥le ~ to any fiduciaty liability on the part of the i¥lviser, 
'!he issue of reasonableness will then come into focus. 

Uninvested cash remaining idle for periods of time should serve 
as a "red-flag" for the examiner to make further inquiries. '!he 
examiner should inquire whether the adviser has disclosed his invest­
ment policies as they relate to investment of his clients' cash. 
Questions should be asked of him as to how often he monitors his 
clients' idle cash; can arrangements be made with his clients' 
custodians to invest any idle cash on a daily basis either in a 
savings account or money market fund; are the adviser's clients aware 
that their accounts may be canposed of uninvested cash for periods 
of time. Q'l1y after these and other questions concerning the adviser's 
practices have been answered can a determination be made as to whether 
the adviser has breached his fiduciary duty to his clients. 

b. Overdrafts 

'!he examiner should determine during the examination not only the 
iIlIOunt and time client cash was allowed to remain idle but also whether 
a client's account has incurred any overdraft positions. An overdraft 
posi tion would occur when a client does not have sufficient cash in 

• 

• 

• 
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his account to cover securities purchases on settlement date. '!he purchase 
loQuld be made with either the custodian advancing to the client funds 
to cover the purchase price or the adviser loaning to the client the 
necessary cash. Should the custodian advance a client funds he will 
look to the client's securities under his custodianship as collateral 
should the client not deposit sufficient funds to repay the loan. 

An investment adviser who manages his clients' aCcOlmts in such a 
manner so as to incur overdraft positions may cause serious violations 
of Section 206 of the Act, irrespective of whether an adviser is deemed 
to have custody and possession of his clients' funds and securities. 
An adviser who has been given discretionary authority over a client's 
account has not been imPliedly granted permission by that client to 
trade in securities when sufficient funds of that client are not avail­
able. TO allow this practice to continue loQuld give rise to potentials 
for abuse on the part of the adviser and/ or custodian, .iV as well as 
subjecting the client to unnecessary risks, (e.g., should a client 
purchase securities without sufficient funds and the price of the 
securities drops or the issuer declares bankruptcy, the sale by the 
custodian of the secur ities will not cover their purchase pr ice, and 
either the client or the custodian will lose funds in the transaction) 
which loQuld decisively outweigh any probable benefit to be gained 
by the client. 

'Ille examiner should determine the amount and duration of the 
overdrafts as well as solicit information from the adviser as to its 
policy relative to the existence of overdrafts in client accounts. 
Inquir ies may encanpass such areas as: does the adviser have 
adequate control of its own books and records to be able to manage 
his clients' accounts so that overdrafts do not exist, are clients 
aware that their accounts are being managed by the adviser in such 
a manner so as to incur overdrafts, are certain of the adviser's 
accounts incurring overdrafts more frequently than others, does the 
client have to pay interest on this cash advance or is it in effect 
an interest-free loan, does the advisory client have any "special 
relationship" with the adviser, or to the extent possible to determine, 
the custodian. 'Ille se inquiries are not inclusive but will form a 
basis for further inquiry • 

.iV May result in an anti-canpetitive device in that certain advisers 
may arrange with client custodians to allow overdrafts to occur 
when other advisers are not able to achieve such an arrangement; 
may result in clients who have illiquid portfolio positions gain­
ing an advantage over clients who have sufficient cash on hand 
to cover all securities purchases; certain clients may be more 
highly l everaged than their investment objectives loQuld allow • 
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2. ADIIISER HAVI~ CUSTODY AND POSSE:SSION 

a. Idle Cash 

An adviser who has custody and possession of its clients' funds 
and securities incurs the potential of greater conflicts of interests 
arising in the management of its clients' accounts. Rule 206(4)-2, as 
pranulgated under Section 206 of the Act, allows the adviser to pool 
client funds under its custodianship. Records must be kept by 
the adviser showing his clients' interest in this pool. When inspect­
ing these records the examiner should determine if a client's account 
shows uninvested cash remaining idle for per iods of time. '!be examiner 
should determine the amount of cash which is idle as well as the 
length of time it remains uninvested. Inquiry into the adviser's internal 
control prcedures for this pool should be made as well as a determina­
tion if one client's cash is remaining idle any longer or more frequently 
than any other clients. '!be adviser should also be asked why this idle 
cash cannot be invested on a daily basis in a savings account or money 
market fund. In addition an inspection of the quarterly reports required 
to be given advisory clients should be undertaken to see if the cash 
balances are disclosed. '!be adviser should also be questioned as to 
whether i ts clients were aware that large cash balances existed for 
periods of time. 

b. OVerdrafts 

'!be question of overdraft positions existing in client accounts 
when an adviser has custody and possession takes on greater significance 
as a client's overdraft may be covered by the adviser through the use 
of other client funds from the conrningled pool. '!be use of other 
client funds to finance overdraft positions of certain clients might 
violate the anti-fraud provisions of the Act. '!be result of this 
practice would be an interest-free loan to an advisory client fran 
other clients. Inquiry should be made as to the extent and 
amount of overdrafts, which client accounts were overdrafted, was 
sufficient cash available at the time of the overdraft from other 
investments of the overdrafted client to cover the negative cash 
balance existing in his account, (e.g., savings account, money market 
fund), and was this practice and the use of other client funds to 
cover the overdraft disclosed to all clients of the adviser. 

c . Affiliated Custodian 

An adviser's affiliation with the custodian of its clients' funds 
provides the need for closer investigation into the practices being 
followed by the adviser and the custodian. By virtue of the fact that 
an adviser is affiliated with the custodian of his clients' funds and 
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securltles, a higher potential for breach of an adviser's fiduciary 
duty would exist than would normally be present absent an econcmic 
andVor legal relationship . 

'!he econcmic and/ or legal relationship between an adviser and 
a custodian imposes upon the adviser a higher standard of fiduciary 
responsibility. An investment adviser who is affiliated with a 
custodian of his clients' furds and securities also has an affirma­
tive obligation to inform himself of the policies of the affiliated 
custexHan as they relate to the holding, investing or general manage­
ment of his clients' funds located at that custodian. '!he adviser 
would then have an affirmative duty to disclose to his clients all 
material facts relating to the custodian's policies as they would 
affect relationships between the affiliated custodian and adviser 
and the custodian and advisory client. 2QI 

The same issues in regards to idle cash and overdraft positions 
would exist in this situation. Inquiry should be made of the 
adviser's internal controls regarding its clients' cash management, 
the extent of disclosure that had been made to clients concerning 
any overdrafts, idle cash or material relationships existing of 
which the advisory client should be made aware. 

Q. REPRESmrATIONS AS ro REXiISTRATION AND 
TERM "INVESTMENI' COUNSEL" 

1. REPRESmrATIONS MADE BY INVESTMENI' AlJITISERS 

Section 208(a) of the Advisers Act prohibits an investment adviser 
from representing or implying in any manner that the investment adviser 
has been sponsored, reccmnended or approved, or that his abilities or 
qualifications have been passed upon by the United States or any agency 
or any office thereof. 'Ibis provision, among other things, seeks to 
prohibit the investment adviser from representing to clients or pro­
spective clients that by virtue of being registered with the Ccmmission 
he has the expertise and qualifications necessary to advise them in their 
investment needs. However, Section 208(b) allows the investment 
adviser to state or represent that the investment adviser is registered 
with the Ccmnission provided the statement is true and the effect of such 
registration is not misrepresented. 

~, an adviser may manage its clients' accounts so as to allow 
cash balances to remain idle for periods of time thereby allowing 
the affiliated custodian use of these funds on an interest-free 
basis • 
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Section 208( c ) restric t s the use o f the te rm "investment counsel." 51/ 
Th i s section prohibi ts a reg i s tered inves tment adviser from using the term 
"investment cCllu1Sel", unless his principal business consists of acting as 
an "investment adviser" as de fined in Section 202(a} (11) of the Act and a 
substantial part of his business cons ists of rendering "investment super­
visory services" a s de fined in Section 202(a) (13) of the Act. 'l1/ 

2. POOCElXJRES 

TO determine whether the i nvestment adviser has violated the general 
prohibitions of Section 208 of the Act the examiner should review 
adve rtising, direct mailings, calling cards, correspondence, contracts, 
etc. to determine whether (I) the investment adviser is representing that 
he is sl,X>nsored, reccmnended, or approved, or that his qualifications 
have bee n passed upon by the Camtission or other governrrental body, (2) the 
inves tment adviser is misrepresenting the fact that he is registered 
with the Comlission in the capacity of an investment adviser and (3) the 
investment adviser is representing that he is an ninvestment counsel. n 
If the last is true the examiner should satisfy himself that the 
registrant 's principal business consists of acting as an investment 
advise r and a subs tant ial part of his business consists of rendering 
investment s upervisory services . 

In the course of an examination or otherwise a registrant may irquire 
into the poss ibility of withdrawing from registration. Sometimes a regis­
trant is doing no business and it serves no p.npose to be registered. In 
that case it should be suggested to the registrant that he consider with­
drawing frcm registration and copies of Form AfN-N should be furnished 
to the reg is tran t. 

1. ProvrSlOOS FOR WI'nIDRAYIING 

Rule 203- 2 allows the registrant to withdraw his registration under 
the Act by filing Form AIN-IV W in accordance with the instructions 
contained there in. Form MN-W requires the investment adviser seeking 
to withdraw his registration to furnish specified information: 

See Us e of Term "Inves tment Counsel" , 1M ReI. No.8. 

"1 Inves tment supervisory se rvices' means the giving of continuous advice 
as to the investment of funds on the basis of the individual needs of 
each clie nt." 

See Appendix A. 
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(a) whether he owes any money or securities to any client, and if 
he does, the aJOOunt involved and the arrang..nents made for repayment. 
Where this happens, the investment adviser ...,uld have to furnish a report 
of his current financ ial condition; (b) what disposition has been made 
of his investment advisory contracts and whether refun:ls ""re made to all 
clients whose contrac ts were not canpleted or assigned with their consent ; 
(c) whether he is involved in any legal actions or proceedings and whether 
there are any unsatisfied judgments or liens against him; (d) the niS!le and 
address of the person who will have custody or possession of the books and 
records required to be preserved; and (e) the address where such books and 
records will be located. Also Form MN-W contains an authorization to the 
custodian of the investment adviser's books and records to make them 
available to the Commission. 

Rule 203-2 provides that notice of withdrawal will becaue effective 
on the 60th day after filing unless the Commission accelerates the effec­
tiveness of the withdrawal, proceedings to revoke or suspend are pending, 
or the Commission, within the 60-day period, institutes proceedings to 
suspend or revoke the registration or to impose terms or conditions upon 
such withdrawal. 'l11e rule also provides that each notice of withdrawal 
constitutes a "report" un:ler Section 204, which subjects the filing to 
the provisions of Sections 207 and 217 of the Act. 

2. FRXEllURES (WHERE SUCH EXAMINATION IS DEEMED APPROPRIATE) 

a. Upon receipt of the filing for withdrawal, the examiner should 
determine whe ther the business is being terminated in canpliance with the 
Instruction Sheet for Form MN-W • .?y 

b. 'l11e examine r should verify that the information stated in the 
form is true and correct. 

c. 'l11e examiner should write a report recarmending whether (a) regis­
trant is in canpliance with applicable requirements and withdrawal should 
be granted; (b) further formal inves tigation should be made; or (c) formal 
proceedings should be ins tituted. 2?1 

S. REPORTING IN\IES'Il'1ENl' AIlVISER EXAMINATIONS 

After the canpletion of an examination, the Division of Investment 
Management should be sent the following (i) a copy of the Investment 

.?y See Appendix A. 

2?1 Examiner shoul d keep in mind that procedures should be canple ted 
within the 60-day waiting period or withdrawal will becane effective 
automatically . 
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Advi se r Examination OUtline , including the SLmI1ary Facing Page; (ii) 
a copy of any additional comments prepared in connection with the 
examination report; and (iii) a copy of any deficiency letter sent 
to the registrant. The comments should cover, among other things, 

(a) any relevant unusual characteristics of the 
registrantts business; 

(b) all matters discovered durin9 the examination 
in apparent contravention of the federal securities 
laws, the rules thereunder or the rules of other 
regulatory bodies; 

(c) any matters which constitute unsound business 
practices; and 

(d) any other matters on which ccmnent is awropriate. 

The examiner should follow the outline and comments should be made 
in the report of all vital information found in the examination. The 
foregoing reporting requirements do not preclude the inclusion in the 
report of examination comments on unusual situations, practices, or 
devices pertinent to the Commission'S jurisdiction which reflect 
important charcteristics of the business or important information 
concerning its personnel even though 5\lCh coornents may be outside the 
scope of apparent violations. It is recognized that if the examination 
program is to be a vital force in the prevention of improper and 
fraudulent practices and in the enforcement aspects of the Commission's 
work, there can be no substitution for the exercise of initiative and 
resourcef ulness by the examiner . 

T. DEFICIENCY LETI'ERS 

When an examination is canpleted there are basically three courses 
of ac tion that can be taken: (1) the eX<lllination disclosed no viOlations 
and the only remaining item is the writing of the examination report; (2) 
violations were disclosed that were flagrant and either a formal order of 
investigation, administrative proceeding or injunction is recanmended; and 
(3) some violations were indicated but further action as noted in (2) 
above, is not warranted . In this case, the registrant must nevertheless 
be notified that certain violations halfe been uncovered during the ex<llli­
nation and that the acts of conduct in question must be discontinued. In 
appropriate instances an agreement or consent can be arranged to ameliorate 
the effects of the unlawful activities. The letters of notification and 
warning of violations are known as "deficiency letters" since they, 
among other things, point out to the reqistrant certain acts, practices 
or procedures that have been found to be deficient in the course of 
the examination. 

• 
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In order that the examiner becomes familiar with these letters, 
there is contained in the appendix a number of sample deficiency letters 
dealing wi th matters arising under the Act. ~ These l e tters may also 
serve as a guide to the examiner in drafting a deficiency lette r involving 
a similar set of ci rcumstances . fIclIo<!ver, it should be noted that 
regional offices may have their own form, style and policies regarding 
deficiency letters and they should be r eferred to when a deficiency 
l e t ter is written. Deficiency letters s hould be followed up so as 
to ensure that all deficiencies have been corrected • 

The staff has been criticized in the past for the use of unneces­
sarily threatening language in the deficiency letters. Therefore, it 
is reocmrencled that language approximating the following be used in the 
opening and closing paragraphs of all defic iency l e tters . 

Cpening paragraph : We apprec iate the courtesies extended to 
(insert names of examiners ) of this off ice during the recent e xamination 
of the boo,,,, and records of your investlrent advisory business conducted 
pursuant to Section 204 of the Investlrent J\dviser s Act of 1940 ("J\dvisers 
Act"). This examination disclosed the need for certain revisions in 
the practices and procedures of your business. There are set forth below 
the matters in which corrective action should be taken to the extent 
that it has not been taken since the time of the examination.~ 

Closing paragraph: We would appreciate a reply at your earliest 
convenience setting forth the steps you have taken or intend to take 
with res pect to the matter s discussed in this l e tte r. Please send a 
CXlP'/ of your reply toge t her with copies of any enclosures to Mr. Dennis 
M. Curtz, Examinat ion Program Coordinator, Division of Inveotment 
11anagemont, Securities and Exchange Coml iss ion, ~Iashington, D.C. 20549. 

~ See flP[lCndix C. 

'!lJe follcy~ing sentence may be added if ther re lly 8r oth r mott r 
tha t have not been discu9r;cd in tho lettor or tho regiol1ll1 offl 
i s serioua ly conBidoring additional act ion on 8 doffici ncy dioeuOB 
in the l e tter : 

'''ll1ono ma ttera aro brought to your attention for p np c 1 n 
without regard to My additional action cone min<] h 0 o r 
othe r ma t ters whieh tho Collni aB ion moy tal< or rcqui 
takon 1:1/ you an a r lIuit of ho x mlnatlon." 

'1I1Ia oontonce o/)'1loufl ly Ie v n a g roa t d 01 of un rta In yin h 
III lnd of tho reg i atr nt OOncom IncJ tho fin I action to till< n 
a rCBul of. tho xaminotlon. ~lhll thl utility Of ou h 1I l n ry 
BOn nco 19 und nlabla in e r In co fl . bocau" 'J .lo ' r n 0 qu t 
co8flOO8bly f ind thio une rtnlnty dl oCiul tin\), xomin ro nq ly 
ncouragcd not to U80 thin n 'ntfJnco routlnoly nd 0 lim l" 1 

when vor poso ibl a , 



- 52 -

u . nrrERPRf:I'ATIVE AND OOo-ACI'IOO lEITERS 

I nformal adv ice given by _rs of the staff to the public as 
well as registrants frequently takes the form of interpretative l etters 
and no-action l e t ters. The former are opinions of the application of 
the law to contenplated factual situations. In a no-action letter, an 
authorized of ficer of the Commission's staff may state with respect to 
a spec ific proposed transaction that the staff will not reoammend to 
the Commiss ion that it take enforcement action if the transaction i s 
consurrmated exactly as it has been described. HOW'ever, opinions 
expressed by members of the staff do not constitute the official expres­
s ion of the Gommission ' s views. Therefore, it should be recognized that 
oo-actio n anCl inte rpre tative letters by the staff are subject to reconsi­
de ration and should not be regarded as precedents binding on the Oommis­
s ion. Requests for interpretative advice or no-action letters and written 
responses to such requests are treated as public records of the Gammission 
after a response i s made . 58/ 

In the course o f an examination a registrant may present the examiner 
with an interpretative or no-action letter in support of certain conduct. 
I f the examiner believes the conduct is questionable he should note or copy 
the no-action l ette r and determine whether the fact situation noted in 
the interpretative or no-action letter is s~ilar to that of the regis-

• 

trant. 'Ihe examiner should avoid any debate or discussion of the appro- • 
priateness of the conduct in question. However, sum conduct and the 
cir cumstances surrourding the situation should be noted in the examination 
rel?Ort. 

v. RElJITED HNE5'II1EN1' a:MPANY ElWIINATIOOS 

An examination of an investment adviser whose advisory activity 
consists of acting as an investment adviser to a registered investment 
company i s frequently made in conjunction with examinations made of 
the re l ated i nvestment company as well as the b~ker-dealer whose 
broker-deal e r activity consists of acting as the principal underwriter 
for the investment company s hares. Acocrdingly, the examiner may be 
involved with the examination of the investment adviser as well as 
the re l ated invest.rrent canpany and the principal underwriter. 

See Appendix D for copies of lAA Release Nos. 274 and 281, which 
describe the Gommission ' s general procedures concerning no-action 
inquiries . 

• 



• 
• 

• 

• 
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The following materials would be useful in fimiliarizing the examiner 
with these types of examinations: 

I Characteristics of Various Types of Investment Companies 

II Investment COmpany Inspections and Outline 

III Inspection OUtline for Investment Adviser Whose Only Advisory 
Activity is as Investment Adviser to Registered Investment Companies 

Inspection OUtline for Broker-Dealers Whose Only Broker-Dealer 
Activity is as Principal Underwriter for Investment Companies 

Additional consideration of investment companies is beyond the scope 
of this manual. 

W. SECTION 210(b) 

Section 210(b) of the Investment Advisers Act of 1940 has essentially 
two prohibi tions: ~ 

(1) not making public the fact that any examination or investigation 
is being conducted, and, 

(2) not disclosing to any person, other than an officer, merri:>er or 
employee of the Commission, any information obtained as a result of an 
examination or investigation, except with the approval of the Commission. 

~ The provisions are subject to narrow qualifications dealing with subpoena 
enforcement and injunctive actions brought by the Commission (Section 209 
(c», criminal references made to the Attorney General (Section 209(e», 
public hearings (Section 210(b)(1); See Section 212, and Congressional 
requests and resolutions (Section 210(b)(2». 
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DJring the course of certain investment adviser exaninations, 
questions may ar ise which 'frK>uld require iroepeooent verification of 
facts or representations ma,je by the adviser to the exClttiner. ~ 
carmon ~xanple wo~d encanpass the s~tuation of an adviser informir¥J 
an exanlner that disclosure of certaln material facts or conflicts 
of interest relating to that adviser's business was m.:Kle to an 
a:lvisory client either orally or in writing. '!he problen that 
arises is that in certain instances verification of this disclosure 
cannot be found either in the adviser I s general records or client 
files. In order for the excniner to verify that adequate disclosure 
was ma::1e, it would be necessary to contact that adviser's clients. 

Criminal sanctions may be imFOsed against a staff member who is 
found in violation of Section 2l0(b). As a staff member may be found 
criminally li~e, caution must be exercised before contacttng any 
clients of an a:lViser. While it can be argued that contacting members 
of a pre-determined group (i .e., an adviser I 5 clients) is not making 
~lic the fact that registrant's books ard records were ex ... ined, ~ 
a serious problem is, nevertheless, presented by the second prohibition 
of Section 2l0(b). 

Section 2l0{b) further prohibits disclosure to any perscm, other 
than a member, officer or employee of the Commission, any infoanation 
obtained as a result of an investment adviser excnination. If an 
excniner finds it necessary to interview advisory clients, it is 
probable that any questions FOsed to the client will be prenised on 
information obtained frem the staff member I s excnination of the 
adviser's books and records. It is not illogical for the interviewed 
client to conclooe that the only way an excrniner could have sufficient 
background to ask the questions was fran an excrnination of the adviser I s 
books and records. 'Itle mere p:>sing of such questions to advisory clients 
may thus be deemed to be a disclosure in violation of 5ection 2l0(b). 
Therefore, an examiner who desires to verify information given to 
him by an adviser with that adviser's clients should first contact 
his supervisor to determine whether such an inquiry may be made in 
light of 5ection 2l0(b). 

Rule 2 of the Commission'S Rules of Practice Relating to Investigations 
provide: 

"that any information or docLJnents obtained by the Commission in 
the course of any investigation or eX<IlIination, unless mooe a 
matter of ~lic record, shall be deemed non-public." 

It is cOOlTlOn procedure for the staff to make inquiries of individuals 
concerning violations of the securities Act and the Securities Exchange 
Act and such inquir ies have always been considered to be non-public . 

• 

• 

• 
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x. FREEJXlo1 OF INFOR1ATICN Acr AND PRIVACY Acr 

'!he Freedan of Information Act (FOIA) affords rren'bers of the 
public access to dOCl.lIrents in the possession oE government agencies, 
with specified exceptions. 'ltIe Coomission's rules under the FOIA are 
contained in 17 ern 200.80. 'lhese rules describe the procedures to 
be followed in filing and processing FOIA requests. A denial of 
access to records by the Comnission' s FOIA officer can be appealed 
to the Commission itself and from there to the federal courts. 
Relying on the exemption in paragraph (b)(5) of the Comnission's 
rules under the FOIA which permits the Comnission to deny access to 
interagency or intra-agency memoranda or letters, including ~nts 
prepared in the course of an examination, the Ccmnission has success­
fully denied access to investment adviser and investment company 
examination reports. 

congress adopted the Privacy Act in 1974 in response to the 
potential threat to the right of individual privacy as a result of 
the federal governrrent I 5 collection of personal information. The 
Act restricts the types of information an agency may collect and 
its rrethods for maintaining sudl information. Individuals have 
certain rights of access to information. The CCmnission rules under 
the Privacy Act are contained in 17 ern 200.301-312. While the Act 
would appear to provide investment advisers operating as sole 
proprietors access to inspection reports prepared concerning their 
firms, it does not. '!he Office of Management and Budget and the 
Department of Justice have ruled that individuals doing business 
as sole proprietorships should be treated as corporations for 
plrposes of the Privacy Act and therefore, like corporations, not 
have any rights under the Act. In light of this interpretation, 
the Commision would strongly resist any individual's attempt to 
gain access to the inspection report on his sole proprietorship 
investment adviser. HC7.olever, it is the Crnmission' s (X)licy to 
provide a Privacy Act Statement and a Routine Use and Information 
Staterrent at the beginning of each inspection conducted by its 
personnel. 

Y. FINANCIAL PLANNERS 

A financial planner is a person who offers to his clients 
a comprehensive financial service, giving advice in a variety of 
financial areas and recommending to each client, according to that 
client's particular circumstances, a customized mix of financial 
devices. '!he areas in which a financial planner renders advice may 
encompass, among others , real estate, insurance, securities , taxa­
tion. Certain financia l planners will charge an overall fee for 
this canprehensive service; others will be compensated by charging 
a minimum consulting fee and combining this with commissions earned 
from the sale of certain of the financial products offered the client . 
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Many individuals holding themselves out as financial planners 
will argue that the Act would not be applicable in regulating their 
activities. '!he primary arglJT1ent advanced in support of this 
supposition is that even though certain advice given does relate to 
securities the fees charged clients are for all services rendered. 
No differentiation is made between those decisions arguably encom­
passing securities and those in other financial areas. 

It is the staff's position that if part of a financial planner's 
time is allocated to the giving of advice in securities and his overall 
compensation includes compensation for time thus spent, the financial 
planner would fall within the purview of the Act and as such 
should be registered with the Commission as an investment adviser. 
'!he fact that the giving of investment advice as to securities is 
incidental to the financial planner's business would not qualify him 
for an exemption from registration such as that available to lawyers 
or accountants in the practice of their :professions. 

other individuals who hold themselves out as financial planners 
and who give advice as to securities argue they are not subject to 
the registration provisions of the Act because they receive no compen­
sation other than a brokerage commission for effecting transactions 
in securities for their clients. Whether or not, under such circum­
stances, a planner's general financial planning services are solely 
incidental to his broker-dealer activities, is a question of fact 
to be determined on a case by case basis. '!he compensation received 
from brokerage commissions or mutual fund sales might, under same 
circumstances, be attributable in part to investment advisor activities 
and as such would require the financial planner to reg ister as an 
investment adviser. 

A financial planner registered as an investment adviser should be 
aware that he is a fiduciary, having a duty of undivided loyalty to 
his investment advisory clients. Should he, or any of his employees, 
have any adverse interest, (receipt of compensation in connection 
with broker-dealer or insurance sales activities) in any transaction 
recommended to an advisory client, the full nature and extent of such 
adverse interest must be disclosed to the client and his informed 
consent obtained before any transaction is effected. Failure to do 
so may involve violations of the anti-fraud provisions of the federal 
securities laws. 

A person who recommends financial products other than securities 
such as life insurance or real estate should be made aware that his 
fiduciary duties as an investment adviser may not be able to be mean­
ingfully fragmented between his investment advisory activities and 
any other activities in which he is engaged. '!he purposes of the 
Act would be frustrated if an adviser were able to use his position 
to obtain advisory clients, gain their confidence, and then use their 

• 
• 

• 

• 
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funds in non- securities transactions in a way Iohich is not permi tted 
unde r the Act. Thus, the registration of a financial planner as an 
investment adviser imposes duties of full disclosure coocerning 
cootnissions and any other canpensation resul ting fran r ecam>endations 
made in non-security related products Iohich, absent registration as 
an investment adviser , would not exist under the fede ral securities 
laws . 



• 
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FORM ADV 

INSTRUCTION SHEET 

• APPLICATION FOR REGISTRATION AS AN INVESTMENT AOVISER OR TO AMEND SUCH AN APPLICATION 
UNDER THE INV ESTME NT ADVISERS ACT OF 1940 

• 

• 

• 

General Instructions for Preparing and Filing Form ADV 

1. This Form and any Schedules and continuation sheets requ ired In connection with it shall be completed 'Ind filed 
In triplicate with the Secu ri t ies and E)(change Commission, Washington. D.C. 20549. Reta in one addiyonal copy 
for your records. All in formati on required by Form AOV and any Schedule thereunder must be submitted on the 
officially prescribed forms (or mechanical reproductions thereof) . Additional copies are ava ilable at any office of 
the Commission . 

2. Form ADV consists of two parts , Part I and Part D . Both parts shall be completed and filed with the Commiss ion. 

3. At the time of the filing of an application for registrat ion under the Act, the applicant shall pay to the Commiss ion 
a fee of $160. no part of which Ihall be refunded. There il no fee for the filing of any amendments \.0 Form ADV . 

4. Each copy of the execution page musl ..::rU1t-·",..." ....,..,.. menu8iI.sianaumo of the appropriate duly author ized 
individual . Mechonical reproduction, of 'ignolures are not acceptable. All other pages containing correct informa· 
tion may be mechanicallv reproduced by any method producing clear , legible copies of identical type size . Copies 
must be on 8Y, x 11 Inch paper. 

6. If Form ADV is fli ed bV a sale proprietor. it shall be signed bV the proprietor ; if it is filed by a partnersh ip . it shall 
be Signed in the name of the partnersh ip bV il general partner ; if it is filed by an unincorporated organ iza tion or 
association which is not a pa rtnership, it shall be signed In the name of such organiza t ion or associatio n. by the 
managing agent· ·l.e .. 3 dulV authorized penon who directs or manages or who part icipates in d irect ing or managing 
Its affairs ; if It is filed bV 3 corporation, it shall be signed In the name of the corporation bV a prinCipal officer duly 
authorized. 

6. If the space provided for any answer on the Form is insufficient, the complete answer shall be prepared on 
Schedule E with respect to Part I of the Form and on Schedule F with respect to Part n of the Form. wh ich sha ll 
be attached to the Form . If the space provided for any answer on the Schedules is insuff icient. the answer shall 
be completed on add it ional copies of the applicable Schedule which shall also be attached to the Form. 

7. Ind ividuals' names , except for executing signatures. shall be given In full wherever requ ired (last name, first name. 
m iddle name) . The full middle ntlme Is requ ired. Initials are not acceptable unless the individual legally has only 
an Init ial. If this Is the case, so indicate by "NMN" after the init ial. 

8 . Dof i nit lo ll ~ : Unless the context otherwise requires : 

a . All terms used in tho Form have the same meaning as in the Investment Advisers Act of 1940 and the rules and 
regulations thereunder. 

b. "Jurisdiction" means a \tate, a te rritory. the District of Columbia. the Commonwealth of Pueno Rico. or any 
subdivis ion or rugula lory body ther r.o f. 

c . "Applicant" moans the investment advisor or person which will be the investment adv iser and not the Individual 
comple t ing the form unless they are Id entical. " Applicant" includes a " Regis trant," 

d . "Sulf·Regulatory Organiz3t lo n" muans any national securities exchange. nat ional securltie.s as.sociat ion, or 
clear ing a9tlncv. reglstured undur tho Securit ies E)(change Act of 1934. 

e. "Client" means on Investment advisory client. 

9. Under Sections 203(c). 204, 206. Dnd 211 ta) of the Invellment Advisers Act of 1940 .nd the rulrs and regulationl 
thereunder. the Comm issio n is Duthurl,.d to solicit the inlormation required by thil Form from appliCil nts lor 
registration 3S invcstmunt adviscrs. Tht! information SIlccilied by th is Form (tl th"r tllIHI .w.·1111 $"" ,,,,1\ ,,,,,tl/lI" ' ) 
mull be provided prior lu the process ll'H of any application. Oisclosure of social security numbers il voluntary. 
The information will h. use d for the PIIII'Ole of dctcr l11inil'Q whether the CommilSion should grant or deny re~i · 
stration to an RPllllcant {IIHJ nth Ir rll1lulalory purpuses. Social security numbers will assist th' CommiSSion In 
identifying applic"nrs 'nd. thor cfore. in promptly prucessmq applications. Information supplied on th is Form will 
be included in the public iii ,s of the Comm iSSion and will be available for i"'11eclion by any inlerelted person. A 
Form which is nnt prolHHCd and elCecuted in compliance With apphc3ble requirements may be returned as not 
Icce~t.ble lor fil inu. ACCCllf,ucc of th is Form. how ver. Iholl nnt constilute any finding that it has been fil ed al 
reQuulJd or thot thl! information submitted is true, cu rrent, or cDm~le te . Intentional mlutOltements or omissions of 
fJct constitute Fedol,l l climinal violDtions. (Sl.'t~ 1 1I l ·. ~.l'. 1001 fwd I ,) (1 .• "3 •• (,', BUb· J7. ) 

'. 
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Special Instructions for Filing Form ADV as an Application 

'0. If Form ADV is bei ng filed as an application for registration . all applicable items must be answered in full . If 
any "item" is not applicolblo. indica te bv " nonc" or "N/A" as appropriate . It ems requiring informa tion rel3ting 
to the businen activ ities of applicant should be answered to disclose what such act ivities will be when regi· 
stration becomes offective. 

11 . If any non·resident of the Un ited States is named in the Form, consult Rule 0 ·2 to determine whether he is 
required to tile a consent to se rvice of process and a power at attorney. Non·residents of thc Un ited S tales 
should also consu lt Rule 204 ·2111 under the Act concerning the notice or undertaking relating to books and 
records which non·resident investment advisers are required to liIe with Form AOV. 

Special Instructions for Amending Form ADV 

12. Rule 204·1{bIlH requires that if the in format ion contoained In response to Questions 2. 4, 6 , 10 , 12(.1)' 12(b)' 
and 14 of Par t I of any application tor registration as an investment adviser, or in oany amendment thereto, 
becomes inaccurate for any reason, or if the info rmoation contJined in response to Questions 5, 7 , 8 , 9, and 11 of 
Part] or any Question in Part n (except Quest ion 13) of any application for registration as an investment adv iser 
becomes inaccurate in a material manner, the investment adv iser shall promptly file an amendment on Form 
ADV correcting such information . In oaddition, if the information contained in response to Questions 5, 7, 8 , 
9 , and 11 of Part I or any Question in P~lrt n (e xce pt question 13) of any application for regis tration as an 
investment adviser, or in any amendment thereto, becomes inaccurate, but not in a material manner, or the 
informatio n contained in fesponse to questions 12(c), 13, 15, and 16 of Part Iotany appl ication for registration 
becomes inaccurate for any reason, the investment adviser shall file an amendment on Form AOV correcting 
such in forma tion no later than 90 days after the end of appl icant's fiscal year. In addition, a balance sheet, as 
requ ired by Question 17 of Part I or question 13 of Part n shall be filed no later than 90 days after the end of 
applicant's fiscal year. 

If the informat ion contained in response to question 3 of Part I becomes inaccurate . the investment adviser shall 
file an amendment on Form ADV correcting such information no later than 90 days afte r the end of applicant 's 
fiscal yea r. However, If the investment adviser's license has been withdrawn or involunta ri ly termina ted, the 
investment adv iser shall p romptly file an ame ndment, 

13. When an amendment is necessary, only the pages being amended, the execution page and page 1 of PartIneed 
be filed , although these must be completed in tull. Three copies of each of such pages sh,ou ld be filed . 

CAUTION : When anv item on I pig. is am.nded. it is n.c .... ry to Inswor.1I items on the Plgo b.ing Im.nd. d. 
Pages which contain obsolete information are retired to the Commission's inactive files. 

Special Instructions as to Specific Items on Form ADV 

14. Item 2(.1) . Include a street address ; pos t offico box numbers alone afe not acceptable. 

15. Item 3(a l . Key to State Abbreviations 

AL · Alabama KY · Kentucky NO . North Dakota 

AK . Alaska LA · Lou isiana OH . Ohio 
AZ · Ar izona ME · Maine OK . Ok ahoma 

AR · Arkansas MD . Maryland OR · Oregon 

CA · California MA . Massachusetts PA · Pennsylvania 

CO · Colorado MI · Michigan RI · Rhode Island 

CT · Connect icut MN . Minnesota SC · South Carolina 

DE · Delaware MS . Mississippi SO · Sou th Dako ta 

DC · District of Columbia MO • Missouri TN · Tennessee' 

FL • Florida MT . Montana TX · Texas 

GA · Georgia NE · Nobraska UT · Utah 

HI · Hawa;i NV · Nevada VT .' Vermonl 

10 · Idaho NH · New Hampsh ire VA · Virginia 

IL · IlIionis NJ · Now Jersey WA . Wash ington 

IN · Indiana NM . New Me xico WV . West Virginia 

IA · Iowa NY · New York WI · Wisconsin 

KS · Kansas NC • North eM otinn WY . Wyoming . 
PR ' Puen o Rico 

• 

• 

• 



• 

• 

• 

16. Item Sib) . If a registered partnership is dissolv.c:t and I new one is crnr.d to contmue the business of the old 
one, the new ~rtnenhip must file a new or succeuor application lS.n invfttment adviler. 

17. Item 10 · Check answen. to Items 21011. 8, and 9 of Part I and the r,lated Schedules for the names of all persons 
who are covered by any of the subsections of Item 10 at Pin I. Simillrlv. any persons who directly or in· 
directly control or Ire controlled by the applicant, including any employee, are covered by Item 10 of Part L 
For each affirmati .... answer. list each person involved on I sepa,ate Schedule 0 and .xplain these incidenu. 
including, for lxample, the partie, involved. tim. and place. subject matt.r. and the outcome of thl proceedings. , 

Special Instructions relating to Schedules 

18. Schedule A . Sc~ule A is for corporations. 

(If applicanr U oMlII,d directly, 0' iradired'y tlaro~" OM or mon!' iIIl~rm~di4rie .. 6ya corporatioN. tll~ra Juch 
corporaljo" i "'UJnllold~n Jlaould 6~ cOlUidet'f!d ira d~I~rmilli,., .""0 mud be IUled 011 Schdule A.) 

19. Schedul. B - Schedule B is for partnerships. 

20. Schedul. C - Schedule C is to be compl.t.d only by orglniZitions or associ.tions which .re not sol. proprietor­
ships, partnenhips, or corporations. 

21. Schedule 0 . Schedul. 0 is to be filed for the following class ... of penons: 

(a) Each natural penon namld in Items 2(al. 8. or 9 or Iny Schedule th~reunder. e)lapt thlt Schedule 0 need 
not be furnished for any person who mlets both the following conditions: (1) he owns Ins thin 10% of ilny 
class of equity security of th.lpplicant; Ind (2) h. is not In offieer. director or person with similar rutus or 
functions. 

(bJEach penon subject to Iny action reported under Item 10; and 

Ic) 11) Each member of applicant's investment committee or simillr group, if any. which determines or .pprov­
es what investment advice shall generally be rendered by applicant to any client. or to which clients such 
investmlnt advici sh.1I be rendered . 

(2) In the .bsenet of an investment committ" or similar group ... ch person associ.ted with .ppliant who 
determines or approves what investment advice shall be rendered by applicant to any client. or to which 
clients such investment Idvice shall be rendered lif more thin five such persons, it is ntc:Hlilry to com· 
pllte a separ.te Schedule 0 only for those perlons having supervisory responsibility o'llr those penons 
described in this parlgraph). 

22. Schedule E . Schedule E may be used (1) where the space provided for Iny InSWIr in Pert I of the Form is 
insufficient. or (2) in response to each item in Part I of the Form which requi,.s the submiuion of Sch.dule E. 
Schedule E should not be used when the Specl on .ny other Schedule is insufficient. In that case use Idd it ional 
copies of the applicable Schedule. 

23. Schedule F . Schedule F m.y be used (1) where the space provided for any InS'Mr in Pin D of the Form is 
insuffjcj~nt. or (2) in response to each item in Part II of thl Form which requ ires the submission of Schedule F. 
Schedule F should not be used when the space on Iny other Sch.dule is insufficient. In thlt case use Idditional 
copies of the applicable Schedule. 

24. Schedule G . Schedule G is for the ballnce shHt required by hem 17 of Pirt I and Itlm 13 of Part II. 

25. Execution - The execution must include an original manull signlture. (Medtallical "lJI"Odl.u·'inIU of '~fIOlureJ 
an ,.oJ Queptable.) 

"' 



OFFICIAL U SE 

FORM ADY PART I Page 2 

• 2. Ibl Persons to contact for further information concerning this Form : 

i INAME) ! TITLE I 

~ 

; c 
.;: .2 .- ~ I MAILING ADDR ESS) - u .,; I TELEPHONE N O . I , . 
~ . Z 

0 0 
lei ~ 'E .... 2. Applicant consents that notice of any proceed ing before the Commission in connection with its application .. - .. for or registration as an investment adviser ma y be given by sending not ice by registe re,d or certified mail or '0 - .... 

• u ~ o 0 confirmed telegram to the person named at the address given . 
• • > ~ > 
~ .- .... 
>U .. 
.0 0 z 
'0 .2. ,. I LAST NAM E ) I F IR ST NA ME) I MI DD L E NAME I ·0 
.':: .-

• 

, . cc ,,~ u 
~ ';; w -. ." .... ... . ~ :::> I NUMBE R AND Sf REET) f C IT Y) fSTATE) I;{ IPCOOE I 
'00 .... 
o'E .... 
~'O '" 2. Idl Does applicant have offices other than that ment ioned in Item 2(al1 VES NO -. Z 
'0 • 0 (/1 "'ycs• " sltHc th eir addr('ss('s a/ll/ t('l('phone lIumb('rs 011 Srh" d"lf' ":.J D D o ~ u • • _ 0 >- I I I I ~ :.: .. o 0. 2. lei Applicant's fiscal year ends : .8 .~ 

,. 
'" (MONTH) (DAV) 

!:o .... 
:! .~ u , . .. 
H'3 u. · ; U. 
0. _ 0 3. lal Applicant is fil ing or has filed its application for registration or lice nse as an invest ment adviser with the 
~> '" following : (Place a co de oller tach alJf11icable jurist/iction in oc('ort/ollce u'ilh th e lottau/ing: II apl,licalion ~. Z 
o E 0 is pendin,. insert numher '" "; ~f Ilr(,.J('n tl \" or ",(,I ' inusty re:,ris lered or liC'('ll sf' d, inlerl nlHflhf'r "2 ".) .'0 

'" • 0 '" -. 
~i ,. -. 0 

• 
'0-;; cc 
o • 0 Al_ AK_ AZ_ AR_ CA _ CO_CT_ DE_ OC_ FL_ GA_HI_ 10_ IL_IN _ I A _ "' ';; . '- '" o - .... · ' e ~ z K5_ KY_lA_ ME_ MD_MA_MI_ MN--: M5_MO_ MT_ NE_NV_ NH_ NJ_ NM_ w , ,. 
u. 
E 0; w NY_ NC_ NO_ OH_ OK _ OR_ PA_ RI_ SC _ 50_ TN_ TX _UT_ VT _ VA _ WA_ 
-'0 .... 
o. .. 
-~ .... 
, ~ .&; '" WV_WI_WY_ PR - Other 
~ u '" I SPECI F Y I · , ,. . 
0._ , 
• • ..... · . ~. .. 3. Ibl If any license or registrat ion listed above is of a restricted nature or has been suspended or 
00 z : '; 0 involuntaril y terminated , or withdrawn or voluntarily terminated. explain on Schedule E. 
_'0 .... , -- , z 
~~ w .... 

Z -
c 
! 4. Appl icant is a : 
z 
'" o Sole Proprietorship < o Corporation 0 Partnership ~ 

o Other 
(SPECIFY) 

If 41n>, item on tllis fJGgt is 41mtndtd, )'01.1 musl8rtSwtr in full 4111 other items on this pogt' and filt 
with a complded and signed txuution page and Page I 0/ Part I, No Schedult rtquired by any 
item on thd palt need be filed witla on arnertded iltm unleu the Schedule ilSdl is .mendtd, 

• 
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5. If appliclnt is a corpor.tion : 

~ 
(al Dalf and place of incorporation : 

!! 

.! .~ Date State: 

'5 ~ .,; t MONTH · DAY· Y EAR I 

~- Z -~ 0 (bl List below each class of equity securi ty : 
~ 'E t= · .- .. 
'C - ~ 

• u 0 C LASS V O TIN G N O N ' V OTING 
~ ~ 

• • > D D " > ~ -.->u .. 
.00 Z 

D D '"O .a 
· 0 '" '5 '-. a:: 

D D 0'. U !:! .~ -. w . " .... 
'E :~ 

:::> .... 

• 
°E .... 
~'C '" -. z 6. If applicant is a sole proprie tor. state current lega l residence address and socia l security number . 'C . 0 
C ~ U • • _ c 

>- Soci.1 Security No.: ..III: :.:: .. 00. 
.8 .~ '" '" :!"O .... 
e .~ u .. 
§'§ ~ 

(NUMBE R AN D ST REE T I (CIT Y ) (STAT E ) I ZI P COOl[ ) 

· - ~ 

o. ~ 0 
t> '" " . z 

7. (al Is applicant fi ling this application as a successor who is taking oller all or o E 0 VE' NO 
-'C ii substantia lly all of the 'uets and liabili t ies and continuing the business 0 0 .0 -. 
~~ '" of. registered investment adviser? If "yes," stlte : . . . . . . . . . . . . . . . . . . . . . . . . . . . . 
!!. 0 
'C';; a:: 

Date of Succession : 00 0 (11 .. . ,;; _.-
'" o - .... 

o ' t ~ z (21 Full name, IRS EmpL Ident . No. and SEC Fi le No. o f predecessor : 
a= w 

'" • w E - .... Name : o-li .. 
- ~ .... - '" :Cfi '" IR S Empl. Ident . No .: -, 

'" 0. _ 

~ ~ ~ 
S EC File Number : " . .. 

0'0 z _.-
0 ~ > 

-'C .... (bl Has applican t, dur ing the preYlous ten years. merged with or acquired u ,-
~6 z 

another registered investment adviser ? (If ,. fl. " ""IJ/ai,. III, Sd l,·du /" f. J ...•.••.. 0 0 ~~ w ... .... 
Z 

" ~ z 
a: B . (al If applicant is • corporat ion , complete Schedule A. .. 
~ 

(bl If applicant is • par tnership. complete Schedule B. 

(el If applicant is other than a sale pro prietorship. panneuh lJ.) . 01 corpolJtlon , compl Ie Sc:hedule • 1/ ,m>, ilrm on litis pagt' is a rnt·ndr.d. you mlut cm,l'W('r ill f il II ali 0 1111" itr ,ns on Ihu /JiA,gi.' .nd fil l' 
wilh II compltted t,"d l ipN exrrutio" pfAKc «rid PaRt! J of I\Irl l. No Sc"Nilllt reqtH.,.,:d by ... y 
item on thu Pat' need be filed wi' le . ,. amcndrd itt m Im /,u tlUI Sclt",I,Ale "btl! U .mtftdH. 
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/ 

9. (a) Does any person not named in Items 2(a) and 8 , or any Schedule thereunder, directly or 
indirectly through agreement or otherwise, exercise or have the power to exercise a can· 
trolling Influence over the management or policies of applicant? . .. . .. . . . . ... , . , , 
(If "yc~." alote on Schedule E the exael name of each perlon (if individual, alate IosI, 
firal, and middle name.) and de.cribe th e apcement or other lNui. throU/{h which .uch 
IleNon exercue. or haJ the IJOwer to pxcrcue a rontrollin~ influence.) 

(bl Is the business of applicant wholly or partially financed, directly or indirectly. by any 
person not named in Items 2(a' and 8. or any Schedule thereunder, in any manner other 
than by: (1 I a public offering of securities made pursuant to the Securities Act of 1933; 
(21 credit extended in the ordinary course of business by suppliers. banks and others ; or 
(3' a satisfactory subordination agreement, as defined in Rule 15c3-1 under the Securities 
Exchange Act of 1934 (17 CfR 240.15c3·11?, . , , . , . , , ... . , . , . . , . , , _ . .. ... . 
(If "yel, ., do'e on Sch edule f: th(' ('xar' namp (lad. firll, middle) of ca,.h P,."Ori arid 
drJrri/Jr th(' QKr('f'mrnt ur a,rorl~ml'nt "''''''J:h whi,.h 'IJrh firl(lrIrinl: il lUadr al'ailGb/r, 
in,.'ud;n~ the amourillherrof. ) 

10. State whether the applicant. any person named in Items 2fal. 8 or 9. or any Schedule there· 
under , or any other person directly or indirectly controlling. or controlled by applicant, 

including any clerical or ministerial employee of applicant : 

(a) Has been found by the Securities and Exchange Commission or any jurisdiction to have 
willfully made or caused to be made in any application for registration or report required 
to be filed with the Commission under the Investment Advisers Act of 1940 or in any 
proceeding before the Commission with respect to registrat ion, any statement which was 
at the time and in the light of the circumstances under which it was made false or mis· 
leading with respect to any material fact . or to have omitted to state in any such 
application or report any material fact which is required to be stated therein ........ . 

{bl Has been convicted of or has pleaded nolo contendere to, within 10 years preceding the 
filing of any application for registration or at any time thereafter. any felony or 
misdemeanor : 

(i , involving the purchase or sale of any 5ecurity, the taking of a false oath. the making 
of a false report . bribery, perjury. burglary. or conspiracy to commit any such offense;. 

(ii) arising out of the conduct of the business of a broker. dealer. municipal securities 
dealer, investment adviser, bank, insurance company. or fiduciary ; .. . ......... . 

(iii) involving the larceny, theft. robbery, extortion, forgery, counterfeiting, fraudulent 
concealment. embezzlement. fraudulent conversion. or misappropriation of funds or 
securities; or ..... , .... , ................... , . ........ . ...... . . 

(iv, involving the violat ion of Section 152, 1341. 1342 or 1343 or Chapter 25 or 41 of 
Title 18. United States Code (concealment of anets, false oaths and claims. or 
bribery. in any bankruptcy proceeding; ma il fraud. fraud I>t' wire. including telephone. 
telegraph, radio or television; counterfeiting, forgery , fraud. false statements). .. , .. 

1/ any ,'tem on this pag~ is amended, you must aruwt'r i,,/ull all othn items on this pog~ a"d fi/~ 
with a complet~d tmd sign~d U't'cuh'on pagr o"d Pag~ J of Part I. No Schedule requjr~d by any 
itt'm on this pogr nred bt' filt'd with a" amendt'd itt'm un/~ss the Schedu/~ illellis amt'ndt'd. 
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10. Ie) Is permanently or temporarily enjoined by order. judwnent, or decree of any court of 
competent jurisdiction from acting as an inve1ltment adviser, underwriter, broker, dealer, 

or municipjl securities dealer, or as an affiliated person or employee of any investment 
company. bank , or insurance company. or from engaging in or continuing any conduct 
Of practice in connection with any such activity. or in connection with the purchase or 
sale of any security or arising out of any securili" or in¥tstment adv isory activity ..... . 

(dl Has been found by the Securities and Exchange Commission or any other jurisdiction to 
have willfully violated or willfully aided , abetted, counseled. commanded, induced. or 
procured the violation by any other person of any provision of the Securities Act of 1933, 
the Securi1i~ Exchange Act of 1934, the Investment Company Act of 1940, the Invest­
ment Advisers Act of 1940, the rules or regulations under any of such statutes , or the 
rules of the Municipal Securities Aulemaking Board, or to have failed reasonably to 
supervise, with a view to prevent ing violations of the provisions of such statutes, rules, 
and regulations, another person who commits such a violation, if such other person is 
subject to his supervision, or to have been unable to comply with any of the foregoing 
provisions , .. _ . , , . . , ...... , ...... .. . . . .. . .. . .... , ....... . . . _ .. . 

(el Is subject to an order of the Securit ies and Exchange Commission en tered pursuant to 
Section 203(f) of the Investment Adv isers Act of 1940 barring or suspending the right of 
such person to be Issocllted with an investment adviser which order is in effect with 
respect to such person ... .. ...... . _ . . ....... . .. _ .... _ . . .. _ . . . _ __ .. _ 

(f) Has been denied membership or registration with, or plrticipation in, or has been sus· 
pended, revoked or expelled from membership, partic ipation in or registration with any 
self· regulatory organization registered under the Securities Exchange Act of 1934 . . . .. . 

(0) Has been denied registrat ion (license) with , or suspended, revoked or expelled from 
registrat ion (Iicen~) with tho Securit ies and Exchange Comm iss ion 0' any jurisdiction (or 
any .gency thereof) as a broker, dealer, Investment adviser, secur ities salesman, or munici­
pal securities dealer, or has been barred from being associated with a person en~d in 
such business . . . .. .. . ... . , . ..... .. ... . .... , ........... . . . ... . .. . 

(hI Has been found to have been a cause of III the den ial, suspension, or revocat ion of any 
person's (a) registration with the Securit ies and Exchange Commission or any jurisdiction 
(or any agency thereof l, o r (bl membership or participation in any self .regulatorv organi · 
zalion registered under the Securit ies Exchange Act of 1934 ; or (21 any person's expulsion 
from such solf ·regulatory organlzlt lon . , , , ........ , . . ... .. . .. .. ... . ... . . . 

01 Has boon, with in the past 10 years , the subject of any cease and desis l, desist, and rehllin, 
prohibition , or similar order wh ich WIIS issued by the Un ited States or any jurisdiction 
arising out o f the conduct 01 the business of a broker, dealef , mun ici pal secur ities deal e' 
or invlJstment adviser . .. . .... , .. , . , , , , . , . , .. . .. . , . . . , ..... . .. , ... . . 

1/ Gny item on tlail fH'le is .mended, )10" m .. "" "ruwer in / .. U Gil orlln ilull on '/tiS /'Gtt and filt 
witla _ complt'ed _nd ligned txt, .. h·on """ _nd hIt 1 0/ P.r, 1, No Sc/"d .. lt rtq .. ir,d by _"Y 
it,,,. on ,IIu pGI' n"d be fi"d wi',. Gn 'H",nd,d i',," .. ,.I,u 'lit ScJl~dtd, itulf is _m,ndtd. 
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FORM ADY PART I Page 6 • 
Iii Has been the subject o f any order, judgment, dec ree or o ther sanct ion of a fore ign cou rt, 

fo reign exchange , or foreign governmental or regulatory agency arising out o f any secur i· VES NO 

~ 
ties or Investment advisory activities , , , , .. , . , . ' . , . , . , , . ' , , . , , , . , , ... , .. , 0 0 

" ~ c Ikl State whether applicant , any person named in Items 2(.11, 8 or 9, or any Schedule there· 
'z .!:! under , or any other person directlv or indirectly controll ing or controlled by applicant , .- ~ 

• u .,; 
~~ z including any employee, is presently the subject o f any public proceedings in which an VES NO 

c 0 adve rse decision would result in any of the foregoing questions being answered "yes ." , , , 0 0 ~ 'E ;:: .. - :5 ". 
• u u. <; 0 

• 

• • > £ ~ .... 
> ~ .. ,,~ z '0 ,2. 
• c ~ '5 -. '" g .~ u -. w 11 . Complete 11 scpara te Schedule D tor each appropriatc person in accordance Wi th the 
'" :: I-

ins tructions thereon and instruction 21 to th is Fo rm. 
is 'E => 

I-O'E ;:: 
~" '" · . z .., . 0 
c ~ U • • _ c 

>-
~ :.= .. 12. Does applicant , or any person associated wilh applican t, have custody or possess ion o f, or 8·<; ~ " ~ '" have authority 10 obtain custody or possession of : 
~'C I- VES NO 
• C 

U 

§~ .. 1.1 Securities of any client? , . , , , , .. . , . ' . , . , 0 0 u. .. . . , . , . , , . , , , . , . , . , . . . . . , . 
· - u. 
o.~ 0 • • > '" 

VE S NO • • Z 0 0 ~E 0 Ibl Funds of any client? .... ' .... , , .. , ..... . ... . ....... . .. .. ... . . , . , .. 
~.., 

'" • c '" · . 
~i ~ /I f'nllndf'r: /lute 206(4).2 contain. ' 11f'f' ia l JltoldJions rf'lnlin~ 10 in lJ f'J lm pn l atl,I;Jf'U " 1/10 h,w,' - . 0 
..,:; '" "/I"mly Qr IJOJScssion ol,ccurilif'J or luntll 01 Ih,.ir adlJisory rlients . 
c • 0 "' .;:; 
C . ~ '" 
t: ~ 

I-
Z lei If Ihe answer to any of the forego ing Questions of Item 12 is " yes ," prov ide the approlC i· 
w , - ~ mate value of the clients' funds and securities in applicant's cuS!ody or p05~essfon as o f u,. 

E ~ w 
the end o f the laS! fiscal year ................ . . . , .............. .. ..... . .., I-

o. .. 
-u. I-

~£ '" ~ ~ , 
~ 0._ 

• 

• • ...J .~ 13. la l State the number of persons employed by applicant , other th an clerical or ministerial ~. .. 
00 z employees , ... . .. . . , ~ . - 0 

............ . .......... . . , .. , ............. 
• > . " ;:: ,-
~ is z 
01 ~ w 

I- Ibl Docs a substanti al part of applicant 's investment advisory busi ness consist o f rendering Z VES NO 

" 
"investmen t supervisory serv ices" as defined in Sect ion 202 (.1)(131 of the Act? , .... , . 0 0 

~ 
z 
a: 

" ;0 

14 . Is applicant a defendant in any mate rial civil litigat ion relat ing to its bus iness as an investment YES NO 

adv iser? .. , . . .. . ... , ..... . ... .. . ... . .. .. .. .. . . .. . . . " ... ' " . .... 0 0 
(II "ye:r ... f'Xlllain o n Schf'du le f:.J 

If any item on tltis pOle is omended, you ,"ust anJwcr in full all oth er iterns o n this pogt' ond filt' 
with 0 completed ond signed ~xuution page lind Page 1 of Pllrt l . No Scht'du /e requirt'd by ony 
item on t/au p"ge nud be filed wirh an IIrnendtd itt' rn unit!! OIl' Sch,dult illt'll is onltndt'd. 

• 
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15. (il Opposite each of the following types of clients for wh ich the ;applicant generally provides 
d iscretionary account management place a numeral indicating its rank (largest :: 1) 
according to the approx imate dollar amount under management in each category as of 
the end of applicant's last fiscal year. Omit any category where the dollar amount under 
management is less than (a) 100{. of the amount stated in response to Item 151ii l (bl or 

(bl $50.000, whichever is IHSer. 

OFFICIAL USE 

al Individuals ...... .. ....... . . . ..•.•.. _ ... • .•.•. _ . _ . •• _ • • • . _ .• • ________ _ 

bl Registered investment companies . . .. • .. _ ..... • .•. • .• . • . •• •• •• •• ••. ________ _ 

cl Pension and profit-sharing plans .. _ . _ . . _ ..... • .•. •. ..• . __ ..• .•• . _ .•. ________ _ 

d) Banks .... . ...... .. _ ....... _ __ . ___ • _ . _ •... • .••••••••• •. • . . . ______ _ 

e) Charitable institutions ...... • _ .. . .. . . • .•. •. . .. . • . • • •••••• • •. . . • • _______ _ 

fl Educational inst itutions ...... .... . . • .. ........ . . . ... . ... . . . . . ... _----

91 Trust accounts ......... . .. .... ...... . . .. ...... .... . . ..... . .. . _----
hi Corporations ... _ . . .. . _ . . ... .. ... .. . .. .. ... . . .... . .... ... . .. . _----

il Insurance companies .. .. _ . . ... • • •.•. • . • . • . • . • . •••••• • • • • • • •• • • • _______ _ 

il Other (explain on Schedule EI . .. .... ... . ......... _ .. _ .... _ . . __ . ___ _______ _ 

(If th ,. applican t imposes any limitations o n Ihc 'YlH'".{ u/ dicn's il u'ill ar','rl". rxplain 
on Schedule 1-.'.) 

(ii) (a) Total number of accounts under discretionary management as of the end of the last 
fiscal year ...... . ........ . ................. _ . . _ ....... _ ..•. ________ _ 

(bl Approx imate aggregate market value of such accounts as of the end of 1he li'St fiscal 
year. (Round off 10 nco,f's! hu ndred} . . . ..• , ..... , •.. ... .. . , . .. . . _ . , . _______ _ 

(iiil Approximate number of accounts under discretionary management in the following size 
categories as of the end of the last fiscal year : 

.1 Less than $10,000 . , .. _ ... , . , ....... . ............. . .. . .. . ... . .. _----
bl $10,000 - less than 550,000 . . ....• , .......•.•........ . ... • _ • _ . _ • ______ _ 

cl $50,000 - less than $200,000 .. _ , . .• ...•. •• . .. • _ •.. . • _ .••.••• • . • _ • ______ _ 

dl $200,000 - less than 5500,000 .. ... . ....... . . .. . . . . .. . . ... . . .. .... _---
el 5500,000 - less than 51.000,000 .. .. . ...... .. ... ... . .... .. ......... _---

1) 51 ,000,000 or more ....... .... ...... • .....•..•.... ••• .•.. , .. _ . 

1/ an)' item on this page is amended. ),ou m Ull answer in full aU other itcrnJ o n 'h is pag~ and file 
wi'h a cornplded and Jlgnt'd tlUCu,ion paft' and Page 1 0/ Par' I. No Schedule requ ired by any 
i'em on this page need be filed with." ame"c/ed i'em unltll the Schedule itul/is amended. 



OFFIC IAL USE 

FORM AOV PART I P'ge 8 

• 16. ti l Opposite each of the lollowing types of clients for which the applicant generallv proyides account manage' 
ment 0' supervision on other than • discretionary basis place a numeral indicating iu rank (largest • 11 
according '0 .h. approxil'Nte dollar amount under management in each category as of the end o f tho 

~ applicant's last fiscal year . Omit any category where the dollar amount under management is less than 

-' toll) 10% of the amount stated in response to Hem 16(i i) fbi or (b) $50.000. whichever is 16ser. 
C C 

'.0; .2 .1 Indiyiduals ......... ... . .. . , ... . .... . . ..... , .... , , .. ... . .. , .. 
5 u .,; 
~ ~ z bl Regiuered investment companies , . •. 0 0 . . ..... , . . . . ...... .. ........... 
~ 'E ~ 
~ .;: .. cl Pension and profit ·sharing plans . , , · _ -' . . . . . . , . . . . . . . . , .. , , ., , , , . , . , , . . . 
~ <; 0 

• • > L 
- . ~ -' dl Banks , , • , . ..• , ••. , , , ...•...••• . . . •. . .. ......•.. . . . , .• . ..•. 
> ~ .. 
<>0 Z "l:I .a 

~ .1 Charitable institutions ... .. ..... •. ... ..•. .... ••...•...... •... ... 
• 0 .~ .-, . 

'" g .~ '-' fI Educational institutions . , .. . •• . .••.•...•.• •. .••... . .. • . . .•. w .. . .. 
; ~ .... .. . ~ ::> 
"0 .... ., Trust accounts . . . , , ..... . . . .. ....... . ... ......... ... ..... . .. . o 'f .... 
~ " '" -. z hi Corporations 
" 0 .. , ........... ..... ............. , .. , ... , ... .... , 
0 ~ '-' • • · 0 >- ;1 Insurance companies ....: :.= .. . , .. .. , , . .. . ... . . .. . .. . .. .................. 
0 0. 
0 ' - ,. 

<> ~ 
'" ~':ij .... iI Other (explain on Schedule EI . . ..........•... .. ... . ... · ....... . .. 

~ .!: '-' , .. 
133 ~ (If "If~ a,'pliran' imp"I"'1 ally 1i", i'lI,i .. ns "II ,,,'" ,),,"'1 of ,. /,,,,n ' , i , 10 '111 (1 ,.,.,.",. ,. .. "Lai" 

• t 
~ 

fin .'\('hf!dut,. f:. J 0. _ 0 • • > '" • • z: ~ 

0 E 0 fiil 1.1 Total number of accounts under management or supervision on other than a diKre· 
-" ~ tionary basis as of the end of the last fiscal Vear " 

0 .... .... . . . . , . · ........ .. • 2 ~ ~ 
~ " 

0 Ibl Approximate market value of .uch aet:ounts as of .h. end of .h. I,u fisca l vtar . 

" t '" , 
0 {Round nff fo nNrt!lt Itufld~d} . . ... ....... • .... .. , , . , . ....... , . . .• 10 '.0; -.- '" , - .... · ' " ~ z (iii) Appro ximate number of such accountl in the following size categofies as of the end of w , - ,. 

-" the last fileal veu : 
E ;; w 

-" .... 
o. .. 
:~ .... • 1 less than $10,000 .. . . . . .. . . . . .. ' .. ... , , . . . .. . . .... · .. . . . ... . . 

'" J:-5 '" -, ,. 0._ bl S10,000 - less than S50,OOO • • -' 
.... . . . . . . . . . .. .. ..... . . . . . . . . . . . . . . . 

• .; ~ .. 
0 0 z : .; 0 cl $50 ,000 - less than $200,000 ..... ...... .... .. . , ... .... . . . . . . . . . . 
-" .... 
~ ~ z 
.: . w dl $200,000 - less than $500,000 , .... .. , , .. , ...... , . , ...... , . , . ... .. .... z 
0 z .1 $500,000 - I~ss thin $1 ,000.000 .. . . .. ... .. , .. , , .... .. ... ... . ... 
z • " SI ,ooo.OOO or more • .. , . . . . , . .. , .. .. .... , .. , ..... , ....... . ... , 

• 

~/.:any Itt'rn or. '!I.U pQg~ U Qrn t'nJr:J , yo &.t m&.tlt aruW('r i" l&.tllaU O,ItCT .·I ~rnJ un ,It is /Mgt and /ilr: 
wi/It a compldtd and signtd tJfec&.t,io" patt' and Pagr: I 01 Part f . No $cltt'd"l" rr:q&.tirr:d by o"y 
'-ttrn on tit is pagt' need br: filr:d WI'tlt 0" omtndtd ,'fern ,,"It II ,Itt Sr: lrtd&.tle hullis omtndtd. • 
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FORM ADV PART I P'i" 9 

17. Every applic.nt not wbject to the r~uirement of Part n · Item 13 shall prov ide on Schedule 
G • bal.nce sheet as of the end 01 applicant's most rectnt fiscal year. The balance sheel need 
not be audited by an independent public attount.nt . The balance sheet shall be prepared in 
accord.nce with generally accepted accounting principles and shall show asseu and liabilities 
related to the advisory business separately from other business and person,l assets ind liabi­
lit ies. The sUllement Ihall be .a:ompln ied by a note st.ting the accounling principles and 
prKtices followed in its p rep'ratio n, t he basis .1 wh ich Je(:uri lies . re included and other 
notes as may be necessary for an understanding o f the statement. If ~urities are incl uded at 
cost , their market o r fair yalue shall be shown parenthetically . 

Has ap~icant provided a b.lana sheet o n Schedule G pursu.nt to th is Ilem ? ... 

II 0">, i'~m on tllil pilge is om~"dcd, ,ou must aruwt'f in/ull oli Otlt N items 0" thjj poge ond file 
with a completed o"d Slpcd execuh'on page ."d Page 1 01 Part I. No Schedule required by a", 
item 0" tll is page "eed be filed with a" dmended itt:m Im/eu til e Scludu/e iud/is ame"ded. 

O FFICIAL USE 

YES NO 

o o 



FORM ADY PART IT P'R' I 

Name of Invel !ment Adviser : 

Add,en : 

tNUMlI l: Il I\NO 5 ' 141: 1: I I I C 'IVI 15 1 A I I: I I ZIP CODe, 

T .Iophona Numher : 

t M~[ACOI)I!) tNuM81! AI 

Part II of FOIm ADV. Ihe applicat ion lor registration ill In Inveurnen' advise, under the 
Investmen t Advllen Act 01 1940, contains information rel.t ing to the investment adviser and Ihe 
nature of his buslneu. Items 1 throu!l1 4 ,elal. 10 general information abou, Ihe adviser ', blisic 
operiltlo", Including Ihe types of lervices oftered and the lUI charged, Ihe typel of clientl advised, 
Ihe tVpclS of Inve"men" generallv recommended, the methods o f analysil , th, types of Investment 
"",egiel employed. and Ihe lources 01 Information used by Ihe adViser in fOfmulat ing recom­
mendations. It ems 5 and 6 provide inlorm.lion concerning .1ny educ.1lional.1l1d tJysineUSI.1nd.1rds 
applicable 10 persons associated with the adviser .lind the .1ctu.11 education.11 .lind business ~k­

grounds 01 celt,in persons associated wilh the .1dvi~r . Items 7 through 9 contain information 
about other bus ineu actiy itles of the adtmer. other K tiyitiu or .lIinllions of the adYiser in the 
securities indullfY. ;lnd his participation," connection with securit ies transaction, 01 clients. 
Items 10 through 12 proyide addit ional inlOlmlilon lor clients whosll accounl$ are managed by 
Ihe ady lser Including conditions for managing Inyeumen! adYisory .1ccoun". the nalUre 01 the 
adyiser 's discre tionary authori ty . if any . with respect to clients' accounts . And the process of reo 
Ylewing Inyeltmant ady isory Kcounll. hem 11 also contains 'nformat ion about brokerage place· 
ment pr acUtes 01 the ;ldyise!. Item 13 conta Ins , lor cellain adylsers, a certified balance sheet. 

Th. in'o,m,tion "glrdinl thl inY'Htment ,.tvi", tontlinld in Plft n of Form ADV hu not 
b"n pissed upon or 'pprond by thl Stcuritin ,nd Exchlnge Commission nor ha th, Commission 
pissed upon Of 'pproVld thl qualifitltions or bUlinm pnetices of the invatmlnt .dviser 
dncribad in Pert n. 

• 

• 

• 

• 



• 

• 

• 

• 
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FORM ADV PART II Page 2 

, " 

1. Advisory Services and Fees. Does applicant : 

al Furnish "invMtment supervisory servicei," defined as the giving of continuous advice to 
clients as to the inveitment of funds on the basis of individual needs of each client, e .g., 
the nature and amount of other aueu, invrstmenu and insurana. and the nature and 
extent of the ~sonal and family ob*igations of each client (distinguished from continuous 
advice of any nature which is not based on consideration of 5uch relevant individual VES 

factorsl? , . .. ..... . . . . . ... . .. . ... .. ......... , • ..• •. . ... ........ 0 
bl Manage investment advisory accounts under circumstances not involving investment VES 

cl 

dl 

.1 

supervisory 5erviCe5? . .• . . , ..........••... , .. . .. . 

Furni5h investment advice through consultations (not as part of (a. or (b. abovel1 . 

Issue periodic publications relat ing to secur itie5 on a sub5cription basi5? . ... . . . •• 

Prepare or issue 5pecial report5 
urvlet described above? , . , , .. 

or analY5es relating to securities, not included in any 

0 
V ES 

0 
v<s 

0 
VES 

0 
f) Prepare or issue, not 15 part of any service described above, any chart5, graphs. formula5. 

or other devices which cl itnts may use to evaluate 5ecur ities? , , •... , •...... , . . .. . 
VES 

0 
gl 

hi 

Furnish advice 
dentel basis? . 

to clients on any matters not involving securities on other than an inci· 

Furn ish InvMt ment advice in any manner not described above? 

VES 

0 
VES 

0 

(In cach ('(Uf' jn whirh 'hI' alUWf'r '0 'hI' w eep/Ii,,!: IKlroj{rophJ i.r "Yf!J." ,''(' Gpplicant ,holl 
dClfcrib,. lUi'" H:n l;cc. and the /f'I" {or luch J('rvjrlJI on SCh'lf/ut" f. indudins .he baJir 0" bro'f" uf 

('Om pCnllltion. r,S" a pf'rCc ll/jJJ{t' of 'hI' n"f'" unl/e,. manOB'I!f'UCnl, hourly f"uJr~f". a fixed /f''' or an 

annual ",b,rr/'J/au" 1f'1' in th e ro'" of II Jll'riodir IJlJiJliru liun lor 'h e . ervirc. u,hic;h the inl 'f'JlmCII ' 

Ol/lll,"r ,,,Quid,,,,, and chI' amounts ('harj{f'd. t"f{" 1% liN afitlUm , (III/JUran I ;: luuit' let' ,('hl't/ult' nlHI lin 

imlira t;on IIIaI jl'IN" IIff' 1I(,~fltinMf'. if " ... h II rhl' rOJ/', lItHt wltrft 1/11' " l ' UnllJI'nwlion iJ 1/IIJ.mbl,., If 
.urh ('oml"' /I'(llion I', payable liriur '" Ihf' '('"fiN;n/{ II/ ,h,. 1"",i('I" ,,.Il,Ii,,}: ,hrfrlo, ,h,· l'IlIJ/i" flf l' 
Ihou/d "XIHlill '0 whal f'X'Ntl and IInd"r wllnl r(jnd;lit)n~ M, ('h ('II/II/JI'ruat ion i, refundllbt,., 

In addillOlI, 111011' l'/'/,Ii(,flFI II wlw III" WNN/ "y.., .. 10 1/III'llitil" (II) a'III(,') fliJl)l/I' IhUlltl1 " II" I" .{(' 

1111' tIlllll e of I'tl(;h /1Il1Jl lc-a t ion ur {/filii),';' iUII,.d Oil II r" ,:" tnr lHuu nlHl fI }: I' llf'rul f/"J (' r i/ 'lioll of nil." 
,/J"d al rt!I'ClrIJ fir "'lfIty,e, lu b" iJlUNJ 011 uti ;""I;III4.r iJfuiJ. 

Thl' lI/iplil '(tlll Ihuli/d 'tt' forth Ihi' pmf',.dur,.~ 111Ii1 ('0 1l,lirlUlIl, if an " fJUfJuan! I I) u,hl('h ,hi' 
II/i/Jlictull or (III)' client mny 1,.,1II /11f111: lin ,'nt,,,,, 'ml'n, 1It!lluQry "(Jlllru(' t ",;or I f) 'hI' I,.r", ;nlll;oll 
(/1II tt lei forlh In 1/1(1 COlllme l. ) 

If 'III)' ile", 0" ,hi) pOKt iJ am ll1lt1,.(I, )'0 101 ""uI4UUI~r ,'" /11.11.11 oil .. :, i''''''J 0" tllIJ pogt' I".d fi/.: 
-:-n',h a cO,"(Jldcd and nKnf:d execution paIr. ud Pllge I 0/ P.r' I, No Sclttduff' rtqloljrf'd by_">, 
H,.", em Om fJagl! rlf'td b, filed witll art a"umd,.d "'1:", IInltJ.1#11: Sd,t'du/t "'Jf"I/iJ .",trtdf"d. 

NO 

0 
NO 

0 
NO 

0 
NO 

0 
NO 

0 
NO 

0 
NO 

0 
NO 

0 
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2 . Ty pes of Clients. List the type or types of clients for wh ich the investment adviser generally 
provides investment advice. including but not limited to , individuals or specified classes of 
individuals, banks. investment companies and pension and profit-sharing plans. 

3 . Types of Securities. Check the types of securities concerning which the applicant generally 
provides investment advice : 

a) Equi ty securities 

I ) exchange listed s«urities 

2) securities traded over ·the-counter . . . . . . . •. . .•.•....•....•... 

b) Corporate debt securities . . . . . .. . .••••• . • ••• _ • ••••••••••• • _ •. _ . 

c) Warrants . . . . . . . . . • . . . . _ • . .. ..•. ....•.. . •... 

d) Commercial paper . .... . _ . • .•.••• . •••• • • ••••• _ • • _ • . •• _ • _ • _ • __ •. 

e) Bank certif icates of deposit . 

I) Municipal securities .. . _ .' .. 

g) Investment company securit ies 

11 variable life insurance . . . . _ • . • . . • . • .. . _ . • .. . •......•. _ 

21 variable annuities. . . . . . . _.. . . . .. . _ •• _ .•• •• •. . _ •. _ • 

31 mutual fund shares .. . . ... . ......... .. ... . . . 

hi United States government securities. ...•.•. .. . . . ..•.•.... • . • ..• _ • . 

il OPtions contracts on 

1) secu rit ies . . . . • . • . •• . ... . • . . . ... ...•... 

21 commodit ies . . . . . .. . • •.•••• ••• • ••• . • - ••• • •.• . •• 

jl Interests in partnerships invest ing in 

1) real estate .. . . . . • . • . . . • . _ • . . . . • . . . . . •. .. 

21 oil and gas interests . . . . . • . . . . • . .. . • . . . . • . . .. 

3) other (('X/lin in fin Srh('f/ule F) . •.. • •• • . • • •••••.• •• ••• • •.• • • • • • • •. 

k) Other (e:rplDin on Schedule F) .. . . . . . . . . . . .•. . .. . . . . .... . . 

II any item on this /JGg~ is amended. you must aruwu in lulldll other items un this page and file 
with • (ompl~ud dnd signed execution page and Page / 01 Part I. No Schedule uqujrcd by 4ny 
item on this p.gc nud be filed with .n 4mended iwn unless the ScA~du/e itsell uamended. 

O FFICIAL USE 

• 

VES NO 

0 0 
VES NO 

0 0 
VES NO 

0 0 
VES NO 

0 0 
VES NO 

0 0 
VE S NO 

0 0 • VES NO 

0 0 

VES NO 

0 0 
VES NO 

0 0 
V ES NO 

0 0 
V ES NO 

0 0 

V ES NO 

0 0 
• VES NO 

0 0 

VES NO 

0 0 
V ES NO 

0 0 
V ES NO 

0 0 
VES NO 

0 0 

• 
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4. Methods of An.lysis, SOUrtes of Informltion, and Investment Strategies. 

a) Relate in a narrative fashion the applicant's method or methods of security analysis, e.g., 
fundamental analysis, technical analysis, cyclical analysis or charting. 

b) Relate in it narrative fash ion the principal sources of information applicant uses, e.g., 
financial newspapers and ma!}azines. company prepared information (i.e .• annual reports. 
prospectuses, filings with the Commission , press releases)' inspections of corporate activj· 
ties. research materials prepared by others, or corporate rating services. 

cl Relate in a narrative fash ion the typt!s of investment strDtegies generally recommended 01 
used 10 implement any investmen t advice rendered to cl ients. e ,g .• long term PlJlchases 
(securit ios will be held at least one year except in unusual cilcumslllnces). shor t lelm pur­
chases (seCUrities will gcnerally be sold within one year after purchasel.trading (securities 
will generally be so ld within 30 days aft cr pUlchllsol. short sales. margin transact ions, or 
option writing . inCluding covered OPtions, uncovered OPtions, lind sprelldlng strategies, 

11 any item 01. this pD..!:/: is amf'ndj·d. you must D.nswc>r in luU flU otll t'r i tclnI on tltu /Ht.c.- tIPld jilf' 
with a complrtt d tInd Jignf'd t'xt'cldio n P(llCt! (Inti l'Ggr I of 1\Jrt I. No ScltNlule N'flu ir;'d by any 
item on !I.u page need be filed witll (In (lmf'ndf'd itnn un/ru tll f' Schedul, itulf is amrndt'd.. 

OFFICIAL USE 
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5 . Eduution ilnd Business Standards. Are there any general standards of education and 
business background which applicant requi res of persons associated with ilpplicant 
(other than persons whose functions are solely clerical or minislctial whose funct ions 
or duties relate to providing investment advice to clients? 

(II "YCJ. " dCJcribe ,m ch Jtandards briefly on Schedu le n. 

6. Education and Business Background. 

a) Applicant shall set for th the name, age, formal education after high school , and, 
for the preceding five years, the business background of each member of the in­
vestment adviser's inves tment committee or similar group. if any , wh ich determines 
or approves what investment advice shall generally be rendered by the investment 
adviser to any client or to which c li ent such investment advice shall be rendered . 

b) 1f applicant does not have an investment committee or similar committee, appli . 
cant shall set forth the name, age, formal education after high school , and, for the 
preceding five years, the business background of each penon associated with the 
investment adviser who determines or approves what investment advice shall be 

rendered by the investment adviser (.1 ",orf' than fiv#' nwh pcrsonJ, it 3hall be 
3uffident to lim it thu information '0 1H!f30n3 hrwing lupcnlilor.v rC31mn3ibili,y 
over 'hose perlon, delcribetl in 'h is pamljfflph). 

If ~my itun on this page is amended, you musl a1Uwa in full all oth er itemf on 'his p.age alld file 
with a compltl~d Gnd signtd txt!Cution page Imd ~agt 1 of Part 1. No Scht~ulf! ~tqlJlrf!d by any 
iltm on this page need be filed with an am ended Item unless the Schedule Itself r.s amended. 

OFFICIAL USE 
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7. Oth .. Busin ... Activities . 

• 1 Is applicant engaged in any business or profession other than acting as an invest-
ment adviser? ..... ....... _ ...... . .. . ... ... .... _ .......... . 

bl Does applicant offer or sell any type of product, other than investment advice 

concerning securities. to clienu? ..... ...... . . ...........• . .. .•.. 

(If fhe alUwer 1o item (a) or (b) u 'ye .... describe briefly on Schedu.le F IUch othu 
activitie •. ) 

.1 Is the principal business of applicant that of an investment adviser? 

8. Other Securities Indumy Activities or Affililtions. 

.1 Is applicant reginered lor does appl icant have .m application for registrat ion 
pending) as broker or dealer ? .. . .......... __ ...... . .. . .. _ ..... . 

bl Is applicant affiliated with any broker. dealer . investment company or another 
investment adviser? ............. . .......................... . 

(If "y!!S, .. Jtar~ th e nali,,!! of such affili4rin n and rh e busineu r~I4'ionshi'J. if ally . 
be'ween IUch entity and applicanl on & hedule f : ) 

Non:: Pursuant to Section 202 (a)(l2) of th e Act (IS U.S.C. 80b·2(a)( J 2)/. th !! t!!rm 
"affilioted /Hrson" hu the Mime mean ing as in Section 2(a)(3) of th e In uellmen l 
Company Act of 19·"0 (I S US.c. 800.2(0)(3)/. which. u releoonl. mCanJ' 

"(11) any person directly or indirec lly owninlj, controllinl{. or holdinK u·i ,h 
po uler 10 vo te. 5 per ,,"n'um or more of the oUlstandin~ Ilo,inl{ ser-uri,il" of such 
oth er p""on; (R) any pu.on 5 per cenlum or mure whoU! ouljfandjn~ vo ' il1~ 

.('r-uri,;!!. are diru,ly or jndirl>r- t/y o wned. (' ontroU,.d. or h,.ld with pou'er to 

vo te. by .uch olhn p~rs()n; (C:) any person direc tty or indirf'ctly ("ontrollins . 
controlled by. or undu common r-on trol wilh . such olhn person: (/J) any 
officer. direClor. partner. ("D-ptUlnn. or ,.mploy!!(' of such olh,., persun ...... 

If an)' ilem on this page is amended. you musl an.JWC'r .,. full all otha item. 0 " 'his page and file 
unlh a completed and sigrzed encu,jon page and Page I of Part I. No Schedule requ ired by a,.y 
item on this pale need be filed with an amended ittm lin/eli the Schedule iuelf is amtnded. 

OFFICIAL USE 
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o o 
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9 . Particip.tion or Interest in Stturittes Tr.nsactions. Docs appli cant : 

lOll As principal, sell securities to or buy securities from any (investment advisory) 
client? ..................... ......... .... .......... . .. , . 

(bl Effect secur ities transact ions for compensation as broker o r agent fo r any (In ­
veslment advisory) c lien t? ....•...... ... ...................... 

Ie ) As broker or agent for any -person other than a (investment advisory) client, 
sell securities to or buy securities from clients? .................... . . . 

(d) Recommend to (investment advisory) clients or prospective clients. the purchase 
or sale of securit ies in which the applicant. directly or indirectly . has a position 
or inlerest l . , .... . . .. . .... . ... , , , , ............ . . , , , , , , ••. . 

(1/ th e an' Uler tu any 0/ th e /oN!~oin~ qUf'dioru 0/ Item 9 il ".re, ," df'scrifH. on 
Schf'dulf' f th e circumdance' in which 'he inuelfmenl advuer enPJltr, in ,uch 'ronlQclionl 
and nny inlernall'ro('cdu N!' Ih e in velfment adl1;'er ha' ('on cern in~ cu nflict, 0/ ;1I1,.r,." in 
surh lron.Jllr l;onl.) 

(el Impose any restr ic t ions upon itself or any person associated with it in connection 
with the purchase or sa le, directly or indirectly . for its or their account o f 
securities recommended to cl ients? (1/ Ihl" anum'r 10 Ih u I'ara~a"h il "yrl , " 
drJf.·ribr luch f'f'IIr;"';"n' on Schedu le "-.1 . . . . . . .. .... .. . . . .... ... . , 

(1/ appliranl provide, inll",'men' 1I~/H'nlilory JeroiccJ (£II defin f' d;n Sed ion 202(01 
(J3) 0/ th e lIelll S U.S.C 806.2(0)(1 31/ Or m.an~eJ inlJeJtmf'nt odviJory OC('UUIIII f or 
clien " under eircumltanct'J nul inl!olving inlJf'J'mcIII sU/~rouor)' sf'nJiCt'J. anll,:e r Ileml 
10 'hrough 12, 1/ applicanl doe, nu l provide an)' £1/ th e / Orf'10ing Jf~n! i('el. Item I J mUll. 
neverth c/r", be answered i/ applicant determin e' o r 'UW'" the broker or d~lf' r Ihro~h 

u:hich or 'h e comm iuion rates at which 'ecuririe, tronlQclionl f or client accounts are 

e//ected.1 

10, Conditions for Mln.gint Accounts. Does applicant generally require f m inimum 
dollar amount of assets for or generally impose any other conditions on the establ ish · 
ment or ma intenance of an investment adv isory account1 . , . , , , . , , , . , .. , ' . , , 

(1/ "1,.,." eleJcribe , uch minimum anellor olh er ('one/ition, Oil Schef/u/e F,I 

1/ £In>, itf'''' on litis part' is IImf'ndf'd, you ""U' 1I"'wt'r in full.1I atltn iu",s on 'ltil poge and fi'f' 
wi,A. COmplf'led _nd signed tucwh'o" pogt _nd h,t 1 0/ hrl I, No Scllf'dulc reqwirf'd by.,,), 
ilnn on ,It is p." nted bt filtd witlt II" .rntnMa ilf'''' wraltJS 'Ae Scllf'du/e iuelf is lI"'tftded. 

OFFICIAL US E 
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11 . Investment or Brokerage Discretion. Does appl icant or any person ~ociated with applicant 
have d iscretionary authority to make <lny o f the following determinations without obtaining 

the consen t of the investment advisory client before the transactions are eHeeled: 

(a) Which securities are to be bou!tlt or sold? ................ __ . 

(bl The total amount of the securities to be bought or sold? . . ......... . .•... .• . . 

lei Through wh ich broker or dealer securit ies are to be bought or sold? .. _ .......... . 

(d) The commission rates at which securit ies transactions for client accounts aTe effecud? _ 

(1/ Ih l' otUwer 10 any qucltion of " I'm II II "'yl'J"'Hld ,h ,.rr "ff" limi'at ions on Ju rh auth ority . 
dCJcribe such limitation .. on & ht'dutf" ,.', 

II al'plicanl or any ~rson auod alt!: d wi,h a,lplicanl delumj fu's or sUR!eds lh~ bro ku or bro lun 
Ihrou~h whom. or lh t!: commiuion rolcs 01 whir h. st!:curitics IronJarlions lor dienl accoun.s or" 
Uf!CU'f! d. dcscribe on Scht dule F ho ul brokf!rs u'ill b,. st!:lu ,,.d t o t!://er' sl'curitif!s IronlGeliotU and 
how t'lJ(J /ua tiotU will bt!: made 01 ,h" Oll('ro ll rraJonabl,.neu 01 broknap rom miJJions paid. in· 
cluding lactors considered in 'hest!: d('l f! rmino,iotU, II,h f! rt'ceip l 01 products or Sf!rvU- f!S o lh(! r 

,han brokerogf! o r research services is .uch a factor. this d('srrip, jon should s/Jf'rily 'h f! m . I/ Ih l' 
rt'ccilll 0/ "scorch servic" is su ch a fa clor in scl,.c l;n/! brnkrrs. 'h is d,.s('riIJtion sh ould id"n'11y , II,. 
naturr 01 such rt'searr h s('roic(',. 

S tate on Schedule F ilap/llicanl may pay a brokn a brok('~t' l'om miuion in t' xr"u o/ ,hal u'hich 
anoth er bro ker mighl hO IJt!: char/{ed lor cllecrillK th ,. samt' IrotUtJc,io ns. in rerfJ~n ilion of Ih(' valU,. 
of (a) bro kcrof{c or (6) r('Se.a rch ,,'nli('f's IJrlHlidcd h.y th ,. bmk,.r, 

/1 a,/plicab le. f'xploin 'hat rf's,.a rch ,'cnli('cs fu rn is h,.d by bmk('rs Ihrojj~h lI'h"m appliranl r//""" 
s('cur;' ;,.s transactions may b,. us,.t/ in scn lir;n,:. all 0/ al'plit'an' i arnmn 's and 'hal no' 011 sur h 
scrvic,.s may be uscd by aplJlicant in r llnn('r , ion with ,h(' act'ou n's whit'h ",o id ('umm iuions ' 0 ,11(' 
brok,.r prolJidjn~ such sen /ir,.s: or, il (/,h,.r ,m /iri,.s or I,rort icf's or,. al'lllirobl,. ",ith r"SIH"t' 1 , ,, ,h ,. 
alloca tion 01 rescoffh sfOro;r"s prolJid"d by bro le"". "xlllain on St·h"dlll" ,.. sllrh 11(, /iri"s and 
procfirf!S, 

If. durin/{ th e illSl fucal year. opplirant, l,urJllon ' 10 an o/{r,."", ,.nt or Ilnfl,.,,'otl din~ lI' j lh a bmk,.r 
or o lher wise through an intf!;rnal allocalh)flllfoc('dure. djr,,("t'., bro krrtll{" 'ranJar , ions to tJ bruk,.r 

or brokl'rs b f'Caus" of rrs"orr h ,,,ro;r"J l,mllid" II. ;.,,.n ' ib- on.1 brir/1.' · drJI'ribf"'III Srhf'l lll lr '" Sllf'h 

arran,.:"mpn" ,J 

If Oily itt·". un 'hu pagl." iI am~"d~d, ),OU mUJI artJ w('r i,. full all ollt cr itcms o n tltil pagr and fi/~ 
with a (o mplt'uJ and Jignrd txuu.ion pagt and I'agt I of Part I. No Scltcdu/r rf!quirrd by any 
ittm o n thu page "ud b~ filtd with an a",,,,,dtd ittm ulI/C'u ,It I!! Sclt f!du /~ itJ~lf iI amt'tld"d. 

OF FICIAL USE 

. .. 

VE> NO 

0 0 
VES NO 

0 0 
VES NO 

0 0 
VES NO 

0 0 



FORM ADV PART IT Pal" 9 

12. Review of Accounts. 

(a) Describe briefly below the process pursuant to which the appl ican t reviews inves tmen t 
advisory accounts, including. but not limited to , the category of personnel performing the 
review. the frequency o f review, the number of accounts assigned to account managers. 
factors wh ich tri99tr reviews, the sequence in which accounts are reviewed and the 
matlers reviewed . 

fb) Slate below the general frequency and nature o f any reports regularly furn ished to cl ients 
co ncerning their investment advisory accounts. 

13. Bllince Shnt Enry applicant who has custody or possession of cl ienu ' funds or securities, 
or requ ires prepayment of advisory fees six months or more in ildYilnce and in excess of 5500 
per client, shall provide on Schedule G a balance sheet as of the end of appl icant 's most recent 
fiscal year, The balance sheet shall be audited by an independent public accountant . The 
balance sheet shall be prepared in accordance with generally accep ted account ing principl es 
and shall show auets and liabilities related to the advisory business separately from other busi· 
ness and personal assets and liabilit ies. The statement shall be accompanied by a note stating 
the account ing principles and pract ices foll owed in iu preparll ion , the basis at which secur it ies 
arc included and o ther notes as may be necessary for an undersland ing of the statement. If 

securit ies ar e Included at can , thei r market or fa ir value shall be shown parenthet ically . 

Has II p pl icant p rovided a balance sheet on Schedule G pursuant to thil It C! m ? ..•..•• , , . • , 

1/ 41"Y i'~m o n thu pllge is ome"d~d, yOIl mil", OrlSWf" in /ulloll o'h~, jh'mJ on 'h" pag~ ond !ite 
wi,h 0 compld~d ond If'gned execlltion pAI~ And POle 1 0/ P_" I. No ScItNlIlI .. reqllired by _ny 
item on 'h" Ptll~ nud b~ filed with on amrnded item "nleu the Schrdule itul/ it Amrndrd. 

OFFI CIAL USE 

• 

• 

ves N O 

o o 

• 



FO RM ADV 0 
OF FIC IAL usr- -

Schedule A of FO RM BD 0 , 
"d Y/ 

FOR CORPORAT IONS 
, 

0 .1. at 1I.ltd on the .XKulion ~ 0 ' FORM • (Answers in response to Item 8(a) of Part I of FO RM ADV or AOV or FOR M BD accoml»flyir'19 Ihis Schedu" : 

I tem 8(al of FORM BD.I 

L Full Nm' of IPPlianl uac1lv .. u.ted In h,m 21,1 of P,n I IRS Empl . ldent . No.: OFF ICIAL 
USE 

of FORM ADV or It.m 211} 01 FORM BD: 

ll, Name uncler which business is conducted if d ifl.,..nl : 

~ 
~ 

t c m Complete and mark appropriil te columns for (a) each o ffice r, director, and penon wi th similar st.lfuS or 
.;:; .~ functions, and (b) each other person wh o is, directly or indirect ly . the benefiei.1 owner o f , % or more o f the 
. ~ ti 

<ri outstanding shares of any class of equity SKurity o f applicant unlHl appli~nt is the iuuer of a security regi-, " 
~- z stered pursuant to Sect ion 12 o f the Securitits Exchange Act o f 1934 (or the iuuer of. securitY wh ich is -~ 0 

~ 'E >- exempted pursuant to Subsections (g)( 2)(8 ) or (g)(2 )(G) thereof) in which use each other person who is, .. - .. directly or indirectly, the beneficial owner o f 5% or mor. o f the outstand ing shares o f any such registered class 
"C - -' • u of equity security of applicant. Thus, if . ppl icant is owned d irectly , or indirectly throug, one o r mo re inter-
"' 0 0 

• • :> medi.ries, by a corporation, then such corpontion's shareholders sho uld be considered in determining who 
~> 

-' must be listed o n Schedule A. Place an Isterisk (-, after the names of the pen ons for whom a chlnge in t itle, -.->- .. status, or stock ownership is being reported, Place a double asterisk I- -, after the names of the persons which Dg z "0 ,2- ,. I re ADDEO to those furnished in the most recent previous fili ng. Designate percentage o f ownership as follows: 
• c If none, enter " none," above 0% to fHI than 1%, enter " A," 1% to len than 5%, en ter " 8 ," 5" to leu than 10%, ,~ .-

, 

, , 

'" enter "e," 10% to len than 25%, en ter " 0 ," 25" to leu than 50%, enter " E," 50% to less than 75%, enter " F:' g,! u -. w 75% 10 l00"'ente, "G." 

• = >-... . ~ :=1 RE LATIONSHIP 
"E ,5 >- Olllelel 

~.g >- FULL NAME 
Beginning 

T i l l. Of U50 Ownership CI ... of Equ ity Socia l Sea..l ty 

'" Data -. Z SllIus Onl, COO. s.curily N~_ 

"C ' 0 L .. , F I"I Middle Ma, v,. 
c ~ u • • _ c 

>- '1 ~:.: .. 
H ,. 

112 
'" ~ "C >-

~ .S u 83 .. g3 u. · - u. 114 
c.~ 0 
t> '" '5 ><" z 
oE 0 
- "C 

'" 
16 

• c '" -. 
~~ :i 87 
:. 0 

1?~ '" 16 
"":' 

0 

C ';: '" 88 · ' >--~ z 
5 - w 1. 
u . ,. 
§ ~ w 

>- 11 
011 .. -... >- 12 
~£ '" '" - , ,. N . lin below names reported in the most recent previous t iling pursuant to th is Item which .r. DELETED hereby : c. _ 
• • -' .-><~ .. 

• 

00 z _.-
0 

• > - "C >= FULL NAME Erdine Olt, Soci. t s.curit'l , - OFFICI A L USE - , z e- FI", Mlddl, Mo. Y' . Num bsr . - 0 : ~ w 
>-
Z 

" 
, 

z 
z 
'" c 
~ 

• ' /',my i' em on ,hiJ paXe, U am tmdt:d, .)'ou m UJI artJlIJer in ", II all o,lan i'emJ 0" , Ja iJ /MI t _"d filt 
un th Q cornpldt:d and ngucd uau'.on pagt of Form BD or wi,h .. complt:ttll _"II Jjgntd 
uuu, io" PQgt " ,.d PrlRt! J of Part J 0/ Fo"" ADV. 
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Schedule B of FORM BO D 
1,;;,. "h ;/ L'x, -.;A "-,;,;. ;··;i;-~ 

FOR PARTNERSH IPS D.II .. It.led on 1M uKullon peot of FOAM • (Answers in response to Item 8 1b) of Part I of FORM ADV or AOV or FORM BD KCom~nvl "9 Ihlt Schedul. 

Item Sib) of FORM 80.) 

I. Full name of appliant exactly as stated in Item 2(1' of Pl rt I of IRS Empl . ldenl . No .: OFFICIAL 
USE 

FORM AOV or I tem 2(. , of FORM 80 : 
f.> 
9'/ 

~ I!k, , , } 
~ n. Name under wh ich busineu is conducted i f di fferent : ;:: C 
';:; .2 .- -- u .,; , . 
~ .. z 
_ .E 0 

~ E ;:: m. Un . 11 genefll, limited. and special ~rtn.n. For each partn, r. compl. t. and m. rk appropriate column. below. ~ .- « ",- -' Place an ilterisk I-I after the names of persons for whom I c:hanoe in titl., . tltu., or Plrtn, nh lp Intlrllt I, • u ~ o 0 
being reported. PI, el. double an erisk I- ·,.fter the nl mes of person. wh ich art ADDED to thOM furn l,h.d in 

1!~ > the most recent previous filing. Design" . percentage of capit. 1 contribution II follows : If non. 'nter .. non . ... - .- -' >u « . bov. O% to less than ,%. enter " A," , % to I"s than 6%,enter " 8 ," 6" to 1." th'n 10%,ent.r "C." 10% to I. SI 
~o z than 25%. enter " 0 ." 26% to less than 50%. I nter " E," 60" to I.SI then 75" , Inter " F." 75" to 100% •• nt.r '1l .a :i · 0 " G." . ~ .-, . a: g.! U 

Beginning · . W FULL NAME 
0 '1e T,po alflel.1 capi ta l 

1oc1, 1 " curl ly . ~ ... U .. Con tribution ... . ~ ::l " NllTlbtr 
'E .5 ... L as ' Flra! Mlddl. Plrlner Onl, Code 

~ E ;:: Mo, V " ~ 

'" _'i z , 81 1! i 0 
u • • t2 . 0 ,.. 

~~ « 
H 2 13 

'" ~ :s ... 
I. ~ ,5 u « 

~ ., u.. 85 ,J u.. 
0 

Ie t> '" ", . Z o E 0 11 - '" ~ . 0 -. Ie ~~ :i 
~. 0 18 1!1i a: .. . ;:; 0 l' -'- '" ~ ~ ... z ". w 
0 .. 2 

12 ~ - w 

o'l! ~ 
- ~ ~ Ill. List below n.mes rl Ported in the most rec. nt pr.vious fili ng pursulnt to thi, Item which Ir. OILITEO h,r.by : · :C ii 
;;'3 :i 

• 

tl! -' "'. « Endln D.'. 0 0 Z FULL NAME Iocl, 1 ,"urUy OmCIA~ UII _.-
0 ..... Flu, Mlddl. Numblr • • ... , . y , . 

- '" ;:: , , -
~ 8 z 
.:: . w ... 

z 
J ' 

" ! 
z 
a: 
~ 
~ 

I/ a"y i,,.m on Ihis paRt" u am.:o "dt·d, )'0101 m".' I NWf" i" /11 11.11 G,/'Ir, it,,,,, Uft '/'Ill p." 'Nfl 1ft, 
with , eompid.:od ,,"d JI,".:od nee",io" "." 0/ Fome BO 0' wi,/'I • compl",fI'Nd ,,,",tl • 
uec:u lion pd,e an d PtlRf' I 0/ P"t I 0/ Form AD V. 



FORM AOV 0 
. USE. 

Schedule 0 of FORM BO 0 • (Answers in response to Item 11 of Part I o f FORM ADV or ~~~ ~_ItI 'ed O~ .!..h.' ~ 0 1 FORM 

Item 12 of FORM BO.l 
or FOAM BO acc.om~ny ing Ihh Schedu le" 

NOTE : (.1 Complete a separate Schedule 0 for each natural person named in Items 21a) , 8 o r 9 o f Part I of 
form ADV or Items 2(a), 8 or 9 of Form Bo or any Schedule thereunder. except that Schedu le 0 
need not be furn ished for any person who meets both of the following conditi ons : 111 he owns less 

~ than 10% of any clau of equ ity security of applicant ; and 121 he is not an officer. d irector, or person 
-" with sim ilar stalus o r funct ion . 
~ " ";; .~ Ibl Complete a separate Schedule 0 for each person subjec t to any act ion reported under Item 10 o f -:: U , ~ .,; 

P.ut] of Form AOV or Item 10 of Form BD. ~- z -~ 0 

~ 'E I-
0 ' - « lei State all names in the order of last name, fint nlme, full middle name. It any person legally has ,,- --' .u 
u.- 0 only an initial, so indicate after the initial. 0 . " > -". 

Idl - .- --' Applicants who are completing Schedule 0 in response to Item 11 of Part I of Form ADV should 
~~ « 
'C .a z also complete a separate Sch~ule 0 for : fll nch member of applicant's investment committee 
o e ::E or similar grouP. if any, which determines or approves what investment advice mall generally be .:: .-, . a: rendered by applicant to any client, or to which cl ients such investment adv ice shall be rendered; ~ .~ L) 

~ . w or (2) in the absence of an investment committee or s imilar group, each person associated with 
.~ I-

applicant who determines or approves what investment advice shall be rendered by appl icant to ... . ~ '" ~ .= I- any client , or to which clients such investment advice shall be rendered lif more than five such o E >= 
~" '" persons, it is necessary to complete a separate Schedule 0 only for those persons having super--. z " . 0 visory responsibil ity over those penons described in this paragraph) . 
c~ L) •• 
~ e >-..lII::.;: « 8 .!< ::E 1 Full n~me of ~ppl iQnt .x~C1ly .. 5tetltd in Ite m 21~ 1 0 1 P1l"l o l IRS Empl. ldent. No.: 
,,~ 

'" FORM ADV or Item 21.1 of FORM BO : '5 l-
e L) 

- « u. , 
u. ~ 

<>~ 0 
0> '" II. Full n~me 01 perw n 10 1 who m thil Schedule il being co mpleted ' IR S Empl. ldent . No . Of o. Z Soc . Sec. No.: ~E 0 

-" '" o c !!l -. 
~~ ::E 
:'.. 0 
,,:; a: 
CO 0 m. le I Flnidence .ddrlHl of perlon : .. ... 
- '- '" e - I-
" ' -~ Z 

~ - w 
u. ::E 
E - w f NUMBER AND S TREET I (C IT Y ) ( STAT EI (ZIPCOOE) 
--8 ~ 0" -u. I-

.~ J: '" -"u '" -, ~ <>- fbi Oe t . 01 Bir th : IcJ City of Bir th : Idl Sta te or P,ovince : " " --' lei Countr y 
"-~. « 
0'0 z - '- 0 • 
~" I-
~& z 
.:~ w 

I- Ill'. NAMES USED : Furnish below I list of all names other than the name stated in Item II o f this Sch~ule the z 
<> 

individual is or has been known by or uses or has used, includ ing ma iden name 11 appl icable. If appl ica nt is no t or 
z has not been known by any other name or does not or has not used any other name, state "None." 
Z 
'" (LA ST I C I F IRST I IMIDDLE ) 
~ 

1/ all)' ;t~m on this page is arnrndrd, ),ou mUlt aruw<T in full all othrr itrlflJ o n this pa,r and fit~ 
with III complctt:d and l igrud f!ucution pagt 0/ Fo"" BD or with II ,;ornpll't~d and ligntd 
u~cution p..gr and Pagr I 0/ Part 10/ Fo"" ADV. 
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FORM AOV D I 

Schedule C of FORM BD D . o.l • .IS ,alea on 
FOR APPLICANTS OTHER THAN SOLE PROPR IETORS. p.a.,. of F O AM A OV O. F UR M 

PARTNERSHIPS AND CORPORATIONS 
.I([OtT>lIoi nyin<;J 11'11, Sc"ecfu'l' 

(Ans~rs in resoonse to Itm. 81cl of Part I of FORM ADV or 
Item 8(cl of FORM Bo.1 

L ~~1 !.. n.1fT>11! 01 ~iQrlI exac11y a 1I.1~ ill hem 21.' of P.rt I 01 
FORM ADV o r hem 21.1 01 FORM BD: 

lAS EmOI. I",", . No • 

• !! D . N_ undef which busions" conducud of d i UItf.." , 
; C 
';; .~ ';: u on ~~ z ill. List below any person, including II trust~ . who d irKts, manage:s, or IHrticipatl!s in djr~tjng or managing the 

~E 0 .Jffairs o f appli(:lnt. As 10 nch pe-rson listed below, state h is title or natus and describe the nature of h is autho-
~ E >- rity and his beneficial internt in appliant. PI K:e an asterisk ,°1 <lifter the rwmes of persom for whom a change .. - .. 
" - ~ in title. status, o r interest is being reported. PI~ a double uterisk ,_., aher the names of persons which are .v ... - 0 0 ADDEO to those furn iihed In the mOil recent previous fil ing. • • > 
~ > -- ~ 
>l> .. 
DO z '0 .2-
- 0 

,. 
FULL NAME .: .- Soc'-' Security D~Oon 01 Al,ltho,ilY ,rod , . 0:: n ... a- u D,,, "- ,-'c_ Int ... , 

~ .; w un Fim Middle I ... 1 V, . .:. .. • • · ~ >--
- .!: :::> 
"0 ~ O'e >-
~ " '" " . Z " . 0 o ~ u •• . 0 >-.:.t. ;=: .. 
H ,. 

'" ~:o >-
l.!.E u 
,- .. 
v- ~ v , 

~ •• .. ~ 0 
-> '" -. Z 
~ E 0 

-" '" .0 
'" " . -" . ,. ... 0 -. ,,:; 0:: 

o • 0 ", ';:' _.- '" o " >--~B z 
" - w , . ,. 
v. 
E ~ w 

"" >--
0 _ '" . :~ >-

'" .-~ 

'" ~ v -, ;;; ... 
Lin below names reponed in the most recent previous filing pursuant to thl' It em wh ich ,"He DELETED hereby ' -- ~ Ill. --~ . .. 

00 Z ;; .:; 0 

"" >-- FULL NAME E"";" 0 ... Soc.al SKullty , -
OFFICIAL USE ~ il z 

First Mlddlr Mo. V • . Numbt, 
~. w un 

>--
Z 

" Z 
Z 

'" • ~ 

1/ an)' ilrm 0." OI.U PQ.It~ iJ om~ndcd. yo u mUll answt'r in /1,1/1 all o th~ '''' rru on Ihis pllgr and fil, 
with a and Jlgnrd oucutjo~ £Oft' 0/ Form BU or It·itll a complt ttd and lignt'd 

, . ;" .,;·,-"d r,.,; "~ip~;il ADV. 



OFFICIAL US ; 

• Schedule D of FORM AOV 0 
FORM BO 0 

Page 1 

I. Full name 0 1 lI>pltc:an! elllletly In llattld In IIIIfn 21al 0 1 PallIal IRS Empl . lden l No . 
FORM AOV 01 Ilfln 21D) 0 1 FORM BD 

i 
!! 

Furn ish below I description of the education of the person named In Item n of th is Schedule . ! .~ :Il . EDUCATION : 

';:' tJ (include name and location of last high school attended, n.me and loul io" of any college or university attended, , . .,; degree received and year it was received). 
~. z 

0 0 

"2 'E >-· .- ... ,,- ...J 
• u ~ o 0 

• • > 
" > ...J - .-
>t ... 
DO Z 
'O .~ 

• 0 
~ '5 '-. 
'" ,,; u 

~ ' .. w -. >-· " ... . ~ ~ 

"E . ~ >- 1lI. BUSINESS BACKG ROUND : Fu rnish below a complete consecutive statemen t of all business experience and 

H >- em ployment fo r the past ten years. Ust the most recent position fim . If none, state "None." 
'" • • z 

• 
'" 0 o ~ U B~onnn"9 Eno ,,.. • • e~KI NIIUIt! of Connection D,ne 0.,_ 
• 0 > Neme 01 f ilm end Add"" Kind 01 Bu,;n." 
.:.I. :: ... o r Employment 

~~ 
,"0 , v •. ..... v •. 

~ 

'" ~:.o >-
• 0 

u ..- ... 
9'5 ~ 

• • ~ 

,,~ 0 

t> '" ~. Z 
o E 0 

- " '" • 0 '" · . , 
~ ,.~ -. 0 

,,:; '" o • 0 ... ';:: -'- '" o • >-· ' " ~ Z 
, - w 
u. ~ 

E • w 
>-o~ ... 

-~ >-
. ~ L '" "u '" = . PR OCEED INGS: If any answer to any paragraph of Item 10 is "Yes" with respect to the perton I'or whom -, ~ ,,_ 

this Schedule is being completed, fu rn is h the following details : 
to!: ...J 
~ . ... 
00 z -.;: 0 

AppliCible ~" >- N,mc end l ocation 0 1 COUll. ,q Z P." ."d To ,l, 01 Description Agency, Ju .. 'd,Chon 01 Nell.lI' and 0 ... 01 and OIlOO'l1t011 
w QUlllion 01 Act ion 01 PIOCH<ti~ 

~l >- 0 1 h em 10 SeIl .ReguiatOI Y Ol~n"ellon 

Z -
" Z 
Z 
~ 
C 
~ 

• 1/ Oil)' "t~ t" Otl this /lfl.I:f' if Iltnr.tldcd, )'0 14 ttlUt t o ,uwltr it! full all otlt rr ir .. tnt Ott tltis (Ngf' ond (rtf' 
witll a com!JJdt'd ami sigra·tJ c,'(/'Cutiotl POsit of Fonn 81) or witlt II co mp/f1" 'd dnd fignrd 
t'Xt'Cutt'on pogt lind Pflge I 0/ Part I 0/ Fon" A 0 V, 
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... . '!! => 
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H ~ 

'" ~:o I-
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§'5 
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<>- 0 
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oE 0 

-" iii • c -. 
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Schedule E of FORM ADY 
(CONTINUATION SHEET FOR PART I OF FORM ADV) 

(0 0 not use th is Schedule as a cont inuation sheet for 
Part n of FORM AOV or Schedules A. B. C, and 0.) 

1. Foil name o f appl icant ekKtly ., It. t«i In h em 21e) 
of Pe n 1 of Form AOV: 

h em 0 1 Form 
IU:Mnfify ) ANSWE R 

OFFI CI AL USE 

Dale as " .lIed on Ihe e"Kol ion page of FORM 
AOV 1CC0mpanying t l'l if Schedole 

lAS Ernpt . Ident. No . 

If ora>, it~m ora ,It is page is omt radrd, yo u ".usloraswe,. in full all olAn' ilrms on litis /Xlg~ Gnd file 
witA II complded and signed u«utiora page lind PIIge 1 of Pa,., 1. 

• 

• 

• 
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• 
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r-----------------------------------------------------------------------,---~O~F~F~, C~,~A~L~USc:,-----

Schedule F of FORM ADV 
(CONTINUATION SHEET FOR PART n OF FORM ADV) 

(Do not use this Schedule as a continuation sheet for 
Part I of FO RM AOV or Schedules A, B, C, and D.I 

L Full olm. 0 1 iilIpplinnt 'Melly .1 Illttd in h em 2(,1 
o f P.r, 1 0 1 FOA M AOV : 

hem 0 1 Form 
lident ify) ANSWER 

011 ... stated on In. .JteCulion paoge 0 1 FORM 
AOV .ccompanying Ihi. Schedule 

IRS Empl. ldenl . No. 

1/ any item Oil th is puge is Qlft l!Pld cd. you mUlt QrtJ'w('r in lull all o tllt'r ir t'ms cm this pagr alld FIt' 
with a compltt td tmd Jigrzt'd tucutjon Plllt lind Pall' J of Par,l. 
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Sch.edule G of FORM ADV 

(Answcr in Response 10 h em 17 of Part l or 
hem 13 of Part n of FORM ADV or Item 4 of FORM ADV - $ 

I . Full ~me 01 eppllce,.,t e lllac tly ., 1111M in hem 2(11 
0 1 Pan l o f FOR M AOV : 

OFFI CIAL USE 

Diu e "g,ven on the euc:u tio,., page 01 
FORM ADV Iccompa"'yl"'g th is Schedule 

IRS Emp. Idenl . No .. 

1/ any item on this pag~ is emended, )'0" musl answer in /,,11 ell olhtT itt ms on tlli.J pegr end filt 
with a complded ,,"d signed execution pag~ lind Page 1 of Part I. 
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OFFICIAL USE 

FORM lOY Execution Page 

EXECUTION: The appl icant submitting this Form and its attachments and the person by 

whom it is executed represent hereby that all information contained there in is true. 
current and complete . It is understood that all required Items and Schedules are consi~ 
dered in tegral paru of this Form and that the submission of any amendment represents 
that all unamended Items and Schedules remain true, current and complete ~ requ ired. 

Dated the __________ _ day of __________ _ 19_ 

IManual Signalure 0 1 Sole Proprieior . Glneral Partner . 

Managing Agent o r Principal Officer! 

ALL OF THE ITEMS ON THIS PAGE MUST BE ANSWERED AND COMPLETED IN FULL 

tlu.s . COVERNMENT PRI NTINC orne E: 1919-62S- IU/ I26 J 
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FORM AOV-S 

INSTRUCTION SHEET 

ANNUAL REPORT FOR INVESTMENT ADVISERS REGISTERED UNDER THE 
INVESTMENT ADVISERS ACT OF 1940 

General Instructions for Preparing and Filing Form ADV·$ 

1. This Form lor mechanical reproductions thereoO shall be completed and filed in tripl icate with the Secutl!ICS and 
and Exchange CommiSSion , WiUhlngton, D.C. 20549. Addit ional copies of th is Form are available ilt any office of 
the Commission. 

2. Every investment adviser which is registered under the Act on the last day of its fiscal year is required to file Form 
AOV·S no later than 90 days after the end of registrant's fisc.1 year unless registrant's registration has been WIth · 
drawn, cancelled , or revoked prior to that d;Jte . 

3 . Failure to file Form ADV·S. in addition to constituting Oil violation of Rule 204·1 lei under 1he Act. Wi ll result in th e 
tak ing of appropriate steps by the Commission to dete rm ine whether a registrant 15 still in eXIstence and IS st Ili 
engaged in bus iness as an investment adviser and may, therefore, lead the Commission to order anceUation of a regi· 
strant's registratIon , pursuant to Section 2031h) of the Act [15 U.S.C. SOb·3!h) I . 

4, Any registrant answermg Item 2 in the negat ive which IS not, to its knowledge, the subject of a pending Commission 
invest igation or administrative proceeding, IS strongly urged to withdraw from registrallon by filing a nOlice of with· 
drawal on Form AOV·W together wilh this Form or as soon as possible thereafter. Otherwise, the CommiSSion may 
order cancellation of registrant 's reginration solely on the ~SIS of registrant's response to Item 2 of th iS Form . 
Copie5 of Form ADV'W may be ob ta ined from iny office of the Comml5Sion, 

5. It is essential that, before answering Item 3, registrant carefully review its Form AOV which is currentl y on file 
with the Commission !ruJ the prov:sions of Ru le 204·1 under the Act . which sets forth the circumstances in which 
amendments to Form ADV, the applica tion for registration . are reQUired to be fi'~. Any registrant which provides 
an aHirmative answer to Item 31al should file the reQUIted amendment lsI together wiih this Formor as soon as 
possible thereafter. Fa ilure to do so could result In appropriate enforcement action by the Commiuion. Copies of 
Form ADV may be obtained from any office of the CommiSSion. 

NOTE : A registrant which does not have a copy of its Form AOV which is currently o n file with the Commission 
may inspect the Form at the Commin ion's Public Reference Section, 1100 L Street, N.W .. Wash ington, 
D.C. 20005 or the appropriate Regional Off ice, or may obta,n a photocopy at a nominal charge from the 
Public Reference Section. Securities and Exchange Commission, Washington , D.C. 20549. 

NOTE : Registrants have il con tinuing Obligat ion to file any amendments to Form ADV within the t ime Ilmits set 
forth in Rule 204· ' under the Act and should nOI postpone such filings until the fil ing at Form ADV·S. 
If the information In respo nse to questions 1 or 2 of th is Form IS d iff erent from Similar InformatIon on 
Form ADV, regIst rant must also file an amendment to Form ADV. The fIling of Form AO V'S dews not 
relieve registrant fr om any requirement to amend Fo,m ADV, 

6 . Item 4 is to remInd registranT to lIIe with th e Commission on Schedule G of Form AOV a balance 5h~et as of the end 
of such registrant's most recent fisca l yea r. The balance sheet must meet the requiu.!ments of Item 17 o f Pa rt I or 
Item 13 of Part 0 of Form ADV. 

7. If registrant uses a wr itten d isclosure ~Iatemenl other than Part n of Form ADV to satisfy th e requiremenls o f Rule 
204·3 under the Act . l1em 5 requires regist rant 10 file with the CommISSion as pari 0 1 Form AOV·S a copy of 
each such form of writtl'!n disclosure sta tement dcl lvt!red or offered to be dellve,ert by regIstrant in Ihe preceding 
fiscal year. Investment adVIsers who use on ly Poln n of Form ADV as Ih e wr111en dIsclosure slatement reQU ired 
by Rule 204·3 need nOt file a copy of Part n as part 01 Form ADV·S . 

, 
, ". 



•. Under Sections 204 and 2tHa' of the Investment Advisers Act of 1940 Ind the rules .nd regulations thereunder, 
the Commission is authorized to solicit the information required by this Form from registrants under the Investment 
Advisen Act of 1940. The information specif ied by this Form (other than social security numbers) must be pro­
vided prior to protHSmg of the Form. Disclosure of 50ctil security numbers is voluntary, but soctil security numbers 
will assist the Commissioo in identifying reginnmu and. therefore, in promptly prDCtSSing the Forr,!s. The informa­
tion will be used for the principal purposes of detl!rmining whether rrgistrant is prtSfntty engaged in business as an 
investment .dviser .nd whether all information in registrant's Form ADV is current, as well.s other regulatory 
purposes. Inform.tion supplied on or enclosed with this Form will be included in the public files of the Commission 
Ind will be aYlil.ble for inspection by Iny interested penon. A Form which is not preplfed and executed in 
compliance with applicable requirements may be returned IS not acceptable for filing. Accepblnce of this Form, 
however, shall not constitute Iny finding thlt it has been filed IS required or that the information 5ubmined is true, 
cumnt, or complete. Intention.l missutemenu or omiuions of flct constitute Fedenl aimin.l violations. (S,oe 18 
U.S.c. /00/ and 15 U.S.I:. BOb· / i .) 
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OFFI(; I AL USE 

FORM AIlV-S AN NUAL HEPORT ~OR INVESTMENT ADVI SERS REG ISTERE D 

• UNDER THE INV ESTMENT ADVI SERS ACT OF 1940 
Page 1 

Secu rities alld t:xchangc (;ommission, Washington, D.C. 2U549 
_ .. 

GENE HAL: Read all instructions before preparing the Form. Please print or type all responses. 

~ 1. lal Hcgls lrant 'S In VeSln1 cn l Adviser SEC File Number 801 -" ~ c 
~ 9 

" U .,; , 
~ u Z ~-
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~ ~ :E ~ ~ 0 - " vos NO 
"0 ~ a: 

0 0 0 ~ 0 2. Is rCYtS lr dn t p rcs<.! ntl y cngdyed In b USlIlc~s as an in veStment adVIser? " ... .. . . .. ' " .. , 
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:E 3. lal ts an y arnemlmen t to rcgls tr ant 's FOI m ADV Icqulrcd to be filed pu rsuan t to Ru le 
o.~ 
~ ~ ...J 204- 1 unde r the Ac t to cOll eCt allY Inlo rmatlon cOllial ned in ICYIs lrimt's FOIm ADV VIS N U 
~ -
~ ~ <t cU ll cn t ly on hi e wi th the Comm tSSlon? .... .. . _ .. _ 0 0 0'0 z , ... ... , , . _ ... , ,. , - ; 0 
~ ;:::: ."0 
2-:; z ibl If the iJlISWCI 10 quest ion 3(a ) IS " yes," Slate whC1he. all Icqu tl ed amcndmcn ts ale en VIS NO 
~ 0 w 0 0 ~ ~ f- closed w ith thI S FOlln .. " . , .. . . . 
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h )cul Y':<l'. " lCe IOl'y Ihe !!'!IUII " IIlI 'llt ) 1,1 I h 'lli 17 ti l P.II I I III It e ll! 13 ti l P,u t n HI Fillm 

• A O V . 

A LL OF THE ITEMS ON THI S PAGE MUST BE ANSWERED AND COMPLETED IN FUL L 
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OFFIC I.Al USE 

FO RM ADV-S Page 2 

• 
5. 101 In complying with Rule 204-3 under Ihe Act. has registrant delivered or offered to 

deli'ller a written disclosure sta tement (other than in the form o f Part lI of Form AOV' YES NO 

during the p receding fisca l year o f the registrant ? . ... _ .. . .. . ... . ......••. . 0 0 
.: 
~ 
~ " ~ ..:;.2 Ibl If the answer to Item 51a) is "yes", anach a copy of each such form of written dis--= ti , ~ 

'" closure statemen t. u Z ~-

~ ~ 0 

~E ..... 
~ .- « 

"C " -' ~ u 
~o 0 
~ ~ > .c > - .- -' >- « "'~ z 
~ .:a 
~ 0 ~ EXECUTION: The u ndersigned represen ts that he has executed this Form on beha lf of, and .~-, . a: am u with the authority of. ~id registrant. The undersigned and registrant represent 
~~ w that the in formation and statemenu conta ined herein , including exhibits attached ~ ~ ..... ~~ hereto and other in format ion filed herewith , aU of wh ich are made a part hereof, 
-§ :~ => ..... are current, true , and com plete, 
o E ..... 
~"C '" " . Z 
"C • 0 
o~ u • • 
~ 0 >-
~= « Dated the day of 19 _ 0 0. 
0 ' - ~ 
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NOTICE OF WITHDRAWAL FROM REGISTRATION SEC USE ONLY 

FormADY·W AS INVESTMENT ADVISER 
Pur suant To Rule 17 CFR 275,203·2 

SP.CURITI~9 AND EXC HAHr;e: COMMISSION WASHINCTON, D.C. 2054' 

Head l. sllUello. shee l 01 . nd of Form before preparing Form, PI.a .. print or type ~_c: 

. t. Pull n ... ot cellatr ln t. fll l .. 4/", III ... I, .,. ,~ '''', / Iu , • • 144 ....... } IRS Empl. Ident. No . 

I 

2. • ... under which bulln ••• 1. CODduct.d. if differeat tra- .bG¥e: 

3. Addre •• o f a ctual loeat1.on of prlnclpal place Af "-1M.,: 

4. State the C"'OILI 1n full for withdrawl fre. rlli.natloa.: SEC USE ONLY 
, .. 

~ . 
, ;!-

-
L • 
~ ,,-.< 

S. Doe. rl,htrant have c:uatody or poe •••• lOll of ally taU or Mnrltl •• 
o f elleou? T .. 

If .oaver 11 "yea, tI furnhh aU of the followt.al 1af~tl_ - 0 
fundi or "curlt1e. of clieau 1n C:a.lt04y or '011 •••• 1_ of nautraat: 

(0) Amo .... t of funda ,: _______ _ 

(b) llarket .olua of "c"r1tl.. • 
(c) ArrID, ... nt .. de for raturn of faa~7da::'.~o:-:...s:T-::O::'O::'Cwri=;-:t:71u=. 

6. Do •• rl,tltraDt ow. &Dy aoaey to 8D1 elilDt for tbl uae.,lr •• ,.rti .. 
of prepaid lublcription gr other fl.. for lDv •• c..at ad9tlory •• rwlc .. 
or publicationa. or owe .oDe, to 80, clt.at for lay r ... oa o~r tbaa 
.1 lta ted tD .never to queltton S7 YI. 

I f .nawr i. 11, •• ,11 furoilh aU of the follow1DI lDlo~tl_: 0 
(0) MoIlot ot _oy """d $ 
(b) ArAna_to _d. f or tho po,. ... t ot'-=th".=-=_= .. =Y-_=:-:d;-. 

DO NOT WAIT E B E LO W TH I S L IN E FO R SEC U SE ONL Y 

" 
II II II II II 

110 o 

110 o 

I 



- 2 -

7. ... nl18traDt ... 1",.01 ... y of lta lIl"..taent .clyl.ory contracta to 
_thar penoa? 

If ._r 1. ",..," funloh .11 of tIMo folloorf. .. 1Illomatt ... : 
(.) _.nd b ... l ...... ddn •• of tho pen ... to ...... tho 

coatracta "1' •••• 1.-ed. 

(b) Dld nllotraat obtala the co .... at of oacb clie .. t prior 
to the ... la:-ellt of hil cOIltr.ctat 

If auver 1. "ye.," attach. cop, of c~lcatlO11 
legt to cllanta to obtain their CODa.at. 

Y •• o 

Y .. 
0 

(c) libat altemative _. pr .... ldad rith nopect to tho .. cli ... ta 
.... 0 do DOt c .... e .. t to the ooei_ .. t of their c ... tractf 

Ye • 

.. 
o 

110 
0 

.. 8. Ie nslotrant lIlvo1".d 111 Any legal .ction or proce.dlnlT 
ff .0, fural.h ccapleta lIlfomati ... rith n.pect to eacb. o o 

9. Are there .ny ...... tl.ft.d jud_ntl or 118 .... gal ... t rel18traDtl 
If '0, furn18h c .... lete lIlfomati ... rith re.pect to oach. Y •• 

o 
10. If the au .. r .1 "yel" to aay queltlooa 111. panar_phl 5,'.7, • or 9.bOft, 

.ttach •• tat_t of H .... c18l conditl_ ill .uch d.taU aa rill dilelo •• tho 
Batvre lad aaouDt of •••• t. aad lialtl11tl.1 aDd the Mt worth of real.traDt 
00 of a elat. rithin 10 da,. of £111 .. ( •• cuiti •• of rAI10trailt or ill .... icb 
rell.traDt haa aD iatar.at .... t be Iii tid in • '.,arlta ached.l. at _EDt 
prlce, if .1l7: and if no cuneat l .. d.p ••••• t urat ... l.ta tho 11 .. 10 apoa 
.... ich-vo1 .. baa II ...... oip.d .hould b •• tat.d). 

11. (.) Fumi.h the .... e a .. d .ddreo. of the per.on .... 0 hal or will have cllOtnd7 or 
poooe.eion of resi. tr ... t' 0 boolto ... d recorda .... ich are "'!\lired to be pn .. rvad 
puro ..... t to ltule 204-2 \II1der the Inva.lJIe .. t Advi.ar. Act of 1940 (17 eft 275. 
204-2): 

(b) Fumilh the addre •• of the pllc ...... re the •• boolto alld ncorio rill 
be located: 

12 . EXECUTION · The registrant submi tting thi s Fonn li nd its att achments and the person executing it represent 
he reby th ot ii, and a ll mate rials filed In connection with it ore true. correct and complete. and 
contoin nil required information. 
Regi s trnnt a lso consents nereby to make Ihe books and records required to be preserved by 
Rule 204 - 2 under the In vestment Advise rs Act of 1940 ( 17 CFR 275.204 - 2) available ror 
examination by authorized representatives of the Securities Bnd Exchan&e Commission dur ­
ing the period the rule requires these books and records to be preserved ; and hereby author-
ized any person hav ing cus tody or possession of tllese books and records to make (bern Qvnllable. 

Dated this _______ day of --_________ , 19 ______ _ 

ATTENTION 
INTENTIONAL MISSTATEMENTS 

OR OMISSIONS OF FACTS 
CONSTITUTE FEDERAL 
CRIMINAL VIOLATIONS 
(See 18 U.S.C. 1001 and 
15 U.S.C. 80b-7 . SOb-171 

(Nom. of fo/e propn_'or.llip. po,,"e,dip, (OrpO"IIj,Ofl, 0 ' odl., fo ffI'l of ~IUUI.' J O' fOI'I l l a,ooa ) 

( Til" ) 
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Ins truction Sheet for FORM ADV-W 
NOTICE OF WInlDRAWAL FROM REGISTRATION AS INVESllIENT ADVISER PURSDANT 

TO RULE 17 crR 275 .203-2 
Genera l InstructioDs for Preparing and Filing Form ADV-W 

1. Thi s Form i s required by Rule 203-2 under the Inves tment Advisers Act of 1940 (1 er R 
275.203-2), which states: 

Rule 203-2. Withdrawa l from Regis tration 

(a ) Notice of withdrawa l from registra tion as an inve stment adviser pursuant t o Sect ion 
203(8 ) shall be filed on Form ADV-W in accordance with the instructions conta ined 
therein. 

(b) Except 8s he reinafter provided, a notice to withdraw from registration f i l ed b y an 
inves tment adviser pur suant to SectIon 203(g) shall become effective on the 60t h 
day after the filing thereof with the Commissioo or within such shorter reriod of 
time as the Commlssion may de termine. If. prior to the effective date of a Dot i ce 
of withdrawa l from regis tration. the Commiss ion ha s instituted a proceeding pur suant 
to Section 203(d) t o su s pend or revoke re~istration. or a proceeding pursuant t o 
Section 203(g) to impose t e rms or conditions upon withdrawa l. the notice of withdr awa l 
shall not become effective except at such time and upon such t e rms and conditions 8S 

the Commission deems neces sary or appropriate in the public interest or f or the pro­
tection of inves tors. 

(c) Every notice of withdrawal filed pursuant to this Rule shall cons titute a ' ''repor t'' 
within the meaning of Sections 204 and 207 and other applicable provis i ons o f t he 
Ad. 

2. This Form must be executed and filed in t r iplicate with the Securiti es a nd Exchange Com­
miss ion, Washington , D. C. 20549. An exact copy should be retained by t he r cg i s t rant. 

J. If the s pace provided for any answer i s insufficient, the complete a nswer sha ll be pr e ­
par ed on a separate sheet which shall be identified 8 S "Answer to It dm ••• " a nd .. tUched 
t o the Form Bnd reference thereto shall be made unde r the itea on the Form . 

4 . Individuals ' names sha ll be given in full, and a ll other items mus t be a nswe r ed in fu l l . 

5 . All copies of this Form filed with the Commission shall be executed with a monus l 
s i gnature in Item 12. I ( the Form i s f il ed by a 8 010 proprie tor , it sha ll be s igned 
by the proprie tor; i f it i s filed by a pa rtne r ship , it sha ll he s i gne d in t he nome oC 
the partner ship by B gene r a l partner j if f iled by nn unincorpor a t ed or8ani~a tion or 
assoc i a tion which 1s not a pa rtnership, it sha ll bo a i gnod in the name of s uch or gani ­
za tion or assoc i ation by the managing I1gent --i. e ., a duly nuthor tzod ptl rlon who dirtlc t . 
or ma nages or who participa t es in the d irec ting or manag ing of i t s affa i r e ; i f f iled y 
a corpora tion, it sha ll be signed in the name of tho corpora tion by n princJp L o f fic e r 
du ly author ized. I f s igned by an o f ficer of a corpor at i on, or s onlea tion or nu oc ia t l on. 
his title mus t be g i ven . 

6 . A Form which i s not prepn red Bnd executed In comp lia nce with a pp lic bI n r equi r ement . y 

7. 

be r e turned os no t acce ptnb l for f iling . Howevo r. 41c cop t a ncQ of t h t . Form . hal l not 
cons titute any fin di ng t h a t it hae been f ilad lUI nqui rcd or t ha t t h e in fot'1D1l tion . ubtli tted 
i s true, cor rec t or completo . 

Unl e s s tho context c Learly i ndico t oD othot"Wiao , a l l t e r m!' U' 
meaning a s in t he I nves tment Adv i so r s Ac t o f 1940 a nd in t ho 
o f t he Couaniasion t he reundor ( 17 Coda of Flldor a 1 RC8\1lnt ions 

~ tn the f orm havo t he I ... 
Ge ne r a l Ru l e . nd Regul . tlon. 
275) • ,.c '" 10 '" 
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OFFIC'At US! 

FO RM ADV Execu tIOn Page 

EX ECUTION : The .ppl ic.nt submi tting th ts Form and Its .nlChments .nd the person bv 
whom it is necu ted represent hereby that .11 intormltton contained therein IS true, 
cu rrent and comp lete . It is understood 1h.t ,II requited Items .nd Schedultl'S .te const 
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Registrant 

Re: 

Dear Mr. 

UNITED STAT ES 

SECURITI ES AND EXCH ANGE COMM ISSION 
R eG IONAL. O""ICC 

26 "EOEr~AL PLAZ.A 

NEW YORK, N,Y, 10007 

File No, 801-

The examination of the books and records of 
conducted pursuant to Section 204 of the~I~n-v-e-s~t~m-e-n-t~ 

"'A"'d~v"'i-s-e-r-s""'A"'c:-·t of 1940 ("Investment Advisers Act"), disclosed 
the need for certain revisions in the practices and procedures 
of There are set forth below the 
matters in which corrective action should be taken to the 
extent that it has not been taken since the time of the exam­
ination. These matters are brought to your attention for 
immediate action without regard to any additional corrective 
action concerning these or any other matters which the Com-
mission may take or require to be taken by __________________ ___ 
as a result of the examination. 

Contracts 

It was noted that written advisory agreements with 
clients state, among other things, ". . . You 

-a'l~s~o--u-n-d"'e~r~s~t~a~n-d~a~n~d agree that the Adviser will not be liable 
for errors of judgment in acting or failing to act, or for 
mistakes of opinion, if made in good faith; provided however, 
that nothing he rein contained shall limit the duties and 
obliga tion s o f the Adviser to which it is or may become subject 
under the Inves tment Advisers Act of 1940 and the Rule s and 
Regulations promulgated thereunder." It appears that thi s 
''hedge clause " i s not in accordance with the requirement s of 
Section 206(4) of the Act i n that it might lead an investor 
to believe that he has waived certain ri ghts of action not related 
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to the Investment Advisers Act when such might not be the 
case. 

Books and Records 

The examination disclosed that Section 204 of the 
Investment Advisers Act and subparagraph (3) of Rule 204 

2. 

thereunder was violated in that failed to keep 
memoranda of orders given for the purchase and sale of any 
security. 

Other Comments 

It was further noted that client's 
written discretiOnary authority related to securities trans­
actions takes the form of an addendum to the custody agreement 
betwen 
of a la-c~k--~~~'---~~ 

clients custodian banks. In view 
of visible client approval of this addendum, (i . e., 
or initials) granting discretion, a letter from signature 

counsel to this office stating that the 
copy of the agreement in the possession of the registrant is 
in fact a true copy of the agreement as maintained by the 
custodian banks would be advisable. 

Kindly advise this office as soon as practicable of 
the steps you have taken or intend to take with respect to these 
matters. A copy of your reply together with copies of any 
enclosures should be sent to the Commission's Division of 
Investment Management in washington, D.C. 20549 for the at­
tention of Dennis M. Gurtz, Examination Program Coordinator. 

Sincerely yours , 

Regional Administrator 

By ________________________ ___ 
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UNITED STATES 

SECURITIES AND EXCHANGE COMM ISSION 
REGIONAL OFFI CE 

26 FEDERAL PLAZA 

NEW YORK. N. Y. 10007 

Registrant 

Re: 
File No. 801-

Dear Mr. 

The examination of your books and records and advisory 
activities, conducted pursuant to Section 204 of the Investment 
Advisers Act of 1940 ("the Advisers Act"), disclosed the need 
for certain revisions in your practices and procedures. There 
are set forth below the matters in which corrective action 
should be taken to the extent that it has not been taken since 
the time of the examination. These matters are brought to 
your attention for immediate action without regard to any ad­
ditional corrective action concerning these or other matters 
Which the Commission may take or require to be taken by you as 
a result of the examination. 

1. Rule 204-1(b) 

A review of your application for registration as an 
Investment Adviser , Form ADV, did not reflect recent changes in 
both your business and residence addresses, as required by 
Rule 204-l(b) of the Advisers Act. 

2. Section 206(4) 

The examination disclosed that your written investment 
advisory contracts with clients contain the following sta tement: 

"It is understood that I will extend by best 
efforts in the supervision of the portfolio but 
I cannot assume any responsibility for action 
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taken or omitted in good faith in what is 
believed to be the proper performance of these 
services." 

SUch a "Hedge Clause" violates Section 206(4) in 

2. 

that it might lead a client to believe that he/she has waived 
a right of action which may not be the case. 

Kindly advise this office as soon as practicable 
of the steps you have taken or intend to take with respect to 
these matters. A copy of your reply together with copies of 
any enclosures should be sent to the Commission's Division of 
Investment Management in washington, D.C. 20549 for the 
attention of Dennis M. Gurtz, Examination Program Coordinator. 

Sincerely yours, 

Regional Administrator 

By ________________________ ___ 
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IN .. UL YING P'LUSC QUOn:: 

U N ITEO STATES 

SECURITIES AND EXCHANGE COMMISSION 
n EG I ON AL Of''' I CE 

26 FEDERA L P LAZA 

NEW YORK. N.Y . 10007 

Registrant 

Attention: 

Re: 
File No. 801-

Dear Mr . 

The examination of the books and records of your 
investment advisory business conducted pursuant to Section 
204 of the Investment Advisers Act of 1940 ( lithe Adviser's Act"), 
disclosed the need for certain revisions in the practices and 
procedures of your business. There are set forth below the 
matters in which corrective action should be taken to the ex-
tent that it has not been taken since the time of the e xamination . 
These matters are brought to your attention for immediate action 
without regard to any additional corrective action concerning 
these or other matters which the Commission may take or require 
to be taken by you as a result of the examination . 

1) Books and Records - Rule 204-2 

The examination revealed that the Corporation's books 
and records were not kept true, accurate and current as required 
by Rule 204-2(a)(2) in that the general ledger and auxil iar y 
ledgers were not pos ted since In addition, 
you failed to establish adequate procedur es to obtain r eports 
of all advi sory representatives' transactions, as required by 
Rule 204-2(a)(12) . 

c-s 
-..... -. . -- ', •.• -_ .- - • - i t ' 
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2) Advertising - Rule 206(4)-1 

Brochure 

The Corporation's advertising in the form of a 4 page 
brochure contained statements which were false and misleading 
within the meaning of paragraph (a)(5) of the Rule in that 
they portrayed an unbalanced picture to prospective clients 
raising illusory hopes of profit without pointing out the 
risks associated with any investment such as: 

"To profit in today's market calls for more 
than the ruthlessness of • the 
canniness of or the high-
handedness of ________ _ 

"Profit-making in the unruly market of today 
calls for the singular services of the 

" • .you belong to that discerning group of 
investors who would be interested in such 
exceptional profit opportunities ..•. 
Special Situations just coming into their own, 
ready to burst out of their plain cocoons and 
fly high. 

"This recovery market can mean the emergence 
of new leaders, the foundations of new fortunes. It 

The brochures mailed to potential subscribers also 
offered a sample copy of • but 
failed to furnish a list or to offer to furnish a list of all 
recommendations made within the immediately preceding I-year 
period , as required by paragraph (a)(2) of the Rule. The 
brochure also violated paragraph (a) (1) of the Rule in that it 
contained the follo"ing testimonial: .It held out. 
despite entreaties from many readers--who now bless us for 
our disapproval of this chaotic craze whose bubble has burst . " 
It also offered to furnish a hypothetical model portfolio to 
subscribers. It should be noted that the staff has consistenly 
considered the use of hypothetical model portfolios to be false 
and ·misleading within the meaning of paragraph (a)(5) of the 
Rule. 
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Publications 

An advertisement you placed in ______ ~~.-~~~~~ 
on did not list a ll 

-:r-e=c-omm---e-n-d'a-t:-1"-' o--n-s-,-o r o..,f,.,f,...e-r,......,t:-o--fu==rn=i-:s;:h--:s::-u:-:c:-;h~a~'li s t, as re qui re d 
by paragraph (a)(2) of the Rule. The advertisement contained 
an average gain of all listed recommendations which was in 
substantially larger print than the print used in the body of 
the text, in contravention of paragraph (a)(2) of the Rule 
and the use of an average gain, as used in your advertisement, 
has been deemed by the staff to be false and misleading within 
the meaning of paragraph (a)(5) of the Rule. In addition, 
your advertisement did not indicate the nature ("Buy or sell") 
of the recommendation as required by paragraph (a)(2) of the 
Rule. 

For your guidance and information there is enclosed 
Findings and Opinions of the Commission in the Matters of Spear 
& Staff Incorporated (Investment Advisers Act Release No. 188) 
and Dow Theory Forecasts, Inc. (Investment Advisers Act 
Release No. 233). Both of these releases discuss, among other 
things, the Commission's views concerning the application of 
the advertising rule under Section 206. 

3) Repetition of Certain Previous Violations 

An examination of your advertising on 
disclosed violations of Rule 206(4)-1(a)(2) and (5). You were 
informed of those violations and gave assurances that steps 
would be taken to prevent their recurrence. In addition, on 
-:<~~~ _____________ ' in a conference with members of the staff 
of the Office, you were advised that three 
of your personal security transactions were perilously close 
to the dates on or about which recommendations of such stocks 
appeared in your publications, and that there should be a wider 
time span between your purchase dates and the dates of recom­
mendations. It appears, according to the latest examination, 
that at least three of the registrants' transactions were 
executed shortly before the same securities were recommended in 
your publications . 

c-) 
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Kindly advise this office as soon as practicable of 
the steps you have taken or intend to take with respect to 
these matters. A copy of your reply together with copies of 
any enclosures should be sent to the Commission's Division 
of Investment Hanagement in Washington, D.C. 20549 for the 
attention of Dennis M. Gurtz, Examination Program Coordinator. 

, Sincerely yours, 

Regional Administrator 

By __________________________ ___ 

Enclosures: 
As noted. 

c-s 
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Registrant 

Dear Sirs: 

UNITED STATES 

SECU RITIES AND EXCHANG E COMMISSION 
R EG I ONAL. OFFICE 

26 FEDERAL f>LAZA 

N EW YORK. N.Y . 10007 

IN " CJI'L¥INO I"\.&JlSI: QUOTI: 

You have reported under item 22 of your registration 
as an investment adviser on Form ADV, that you or a person 
connected with you has authority to obtain custody or poss­
ession of securities and/or funds of investment advisory 
clients . 

In the event that you, or any person connected wi th 
yourself di d not use that authority to obtain custody or 
possession of your clients' funds or securities during the 
reporting period, you should advise this office, in writing, 
of that fact. 

If, on the other hand, you, or any person connected with 
you, used that authority to obtain custody or possession of 
your clients' funds or securities during the reporting pe riod , 
it will be necessary for you to comply with the requirements 
below. 

All registrants having cus tody or possession of clients' 
funds or securities are subj ect to the requirements of Rule 
206(4)-2 of the Investment Advisers Act of 1940 unless exempted 
by subsection (b) o f said Rule. 

Rule 206(4)-2 requires, among other thin gs, tha t all 
funds and securities of clients be verified by actual examin­
ation at least once during each year by an independent public 
accountant at a time chosen by such accountant without prior 
notice to the r egistrant . Sa id Rule further provides tha t a 
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certificate of such accountant stating that he has made an 
examination of such funds and securities shall be filed with 
the Commission promptly after each examination. Your 
attention is directed to Investment Advisers Act of 1940, 
Release Number 201, dated May 26, 1966 which prescribes 
specific information that is to be included in the required 
accountant's certificate. Failure to include all such 
information would render such certificate unacceptable. 

2. 

Our records indicate that you have not filed with this 
office a certificate of examination for the calendar year 
19 . and that the exemption from such reporting requirement 
afforded by Rule 206(4)-2 is not applicable. 

If you have not already done so, it is suggested that 
you arrange to have an independent public accountant make a 
surprise audit of all funds and securities held for clients for 
the purpose of making a report, to this office, showing your 
compliance or noncompliance with Rule 206(4)-2 of the Investment 
Advisers Act of 1940. Your report should be filed, in duplicate 
on or before January 15, 19 If you have any questions, 
please feel free to call Mr. 

• 

Your immediate attention to this matter is very important. tt 
Sincerely yours, 

Regional Administrator 

By __________________________ _ 

cc: Division of Investment Management 

C· IO 
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Registrant 

Dear Sirs: 

U N I TED STATES 

SECURITIES AND EXCHANGE COMMISSION 
R EG I ON ...... O"FIC£ 

26 FE DE R AL PLAZA 

N EW YORK. N.Y. 10007 

You have reported under item 23 of your registration 
as an investment adviser on Form ADV , that you or a person 
connection with you has regularly or periodically custody or 
possession of securities and/or funds of investment advisory 
clients. 

All registrants having custody or possession of clients' 
funds or securities are subject to the requirements of Rule 
206(4)-2 of the Investment Advisers Act of 1940 unless exempted 
by subsection (b) of said Rule. 

Rule 206(4)-2 requires, among other things , that all 
funds and securities of clients be verified by actual examin­
ation at least once during each year by an independent public 
accountant at a time chosen by such accountant without pri or 
notice to the registrant. Said Rule further provide s tha t a 
certificate of such accountant stating that he ha s made an 
examination of such funds and securities sha ll be filed wi th 
the Commission promptly after each examination . Your a ttention 
is directed to Investment Advisers Act of 1940 , Rel ease 
Number 201, dated May 26 , 1966 which prescribes specific 
information that i s to be included in the r equired accountant's 
certificate. Failure to include all such in f ormation would 
render such certi f icate unacceptable. 

Our records indicate that you have not filed wi th thi s 
office a certifica te o f e xamination for the calenda r yea r 
19 . and that the exemption f rom such r eporting r equ i r ement 
aff orded by Rule 206(4)-2 i s not a pplicable . 

C-ll 
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2. 

If you have not already done so, it is suggested that 
you arrange to have an independent public accountant make a 
8uprise audit of all funds and securities held for clients 
for the purpose of making a report, to this office, showing 
your compliance or noncompliance with Rule 206(4)-2 of the 
Investment Advisers Act of 1940. Your report should be filed, 
in duplicate on or before January 15, 19 If you have any 
questions, please feel free to call Mr. 

Your immediate attention to this matter is very important. 

Sincerely yours, 

Regional Administrator 

By __________________________ __ 

cc: Division of Investment Management 
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Registrant 

Attention: 

Re: 

Dear Mr. 

UNITED ST ATES 

SECURITIES AND EXCH A 'GE COMMISSION 
RI: G IONAL ol'" nCi: 

26 FEDERAL PLAZA 

NEW YORK. N. Y. 10007 

File No. 801-

: -----
In your letter, you expressed the view 

that, notwithstanding th e fact that holds a broad 
power of attorney from each of its clients and retains posses-
ion of their savings account passbooks, should not 
be deemed to have custody or possession of its clients' funds 
and securities. Your letter states that your view is based on 
the following practices and procedures instituted by 
(i) all withdrawals from the savings accounts , to ~hich t he 
passbooks relate, are effected in the form of official checks 
of the savings bank payable to the order of either the cl ient 
or the particular investment company in which the client 's funds 
are to be invested; and (ii) the proceeds realized from the sale 
of a client's investment company shares are represented by 
checks payable to the order of the client which are then dep si t e ' 
in the client's savings account . 

We believe that the practices and procedures ins tituted 
by an investment adviser to safeguard clients' funds and 
securities are not determinative of th e question whether th 
adviser has custody or possess ion of clients' funds or secur­
ities. The examination by an independent public ace unt an t , 
required by Rule 206(4)-2(a)(5) under the Inves tmen t Advise rs 
Act of 1940 ("Advi ser s Act"), in our vi ew, is intended to 
provide independen t veri fica tion tha t cli ent s ' funds and secur­
ities have been safeguarded . Thus , we again conclude th t 
__________ doe s have cus tody or pos session o f i.ts 
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clients' funds or securities by virtue of its practice of 
having clients sign-in-blank undated stock powers and execute 
powers of attorney with unlimited discretionary authority 
together with possession of clients' 

2. 

savings bank passbooks permitting the withdrawal of securities 
or funds from clients' accounts at any time. 

Your letter also states that the practices and proce-
dures of described in your letter have 
been reviewed by representatives of this office and found to 
be acceptable. Although our files do not disclose any such 
review, we are not questioning the propriety of such practices 
and procedures. Our comments are directed solely toward the 
need for the independent verification of the safeguarding of 
clients' funds and securities as required by Rule 206(4)-2(a)(5) . 

Consequently, should take immediate 
steps to comply with the requirements of Rule 206(4)-2(a)(5) of 
the Advisers Act. please advise this office in writing as to 
the steps your client has taken or proposes to take with respect 
to this matter. In addition, you are requested to send a copy 
of such letter to: 

Mr. Dennis M. Gurtz 
Examination Program Coordinator 
Division of Investment Management 
U.S. Securities and Exchange Commission 
500 North Capitol Street 
Washington, D.C. 20549 

Sincerely yours, 

Regional Administrator 

By ____________________________ __ 
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Letter s and t he Public Availability of Such Letters 
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For RELEASE Thur.day, October 29, 1970 

SECURITIES AND EXCHANGE COHHISSION 
Wa.hington, D. C. 20549 ' 

SECURITIES ACT OF 1933 
Release No. 5098 
SECURITIES EXCHAIIGE ACT OF 1934 
Releaae No. 9006 
HOlDING Cc:-IPANY ACT OF 1935 
Rele.ae No. 16875 
TRUST INDZ~ITURE ACT OF 1939 
Release No. 281 
INVESnlErrr COMPANY ACT OF 1940 
Release No. 6220 
INVESnlENT ADVISERS ACT OF 1940 
Rel ... e No. 274 

ADOPTIO~ OF SECTION 200.81(17 CFR 200.81). CONC~RNING PUBLIC 
AVAILABILITY 0: ~EOU;;STS FOR No-ACTIO~ AND IlIT3:tl'RETATIVE 

LETTERS A:;D TEE RESPO:ISES TP.ER~TO BY TIlE Cc::nSSION' 5 
STAFF, ArlO ,\;·lEND!'lENT 0, SECTIO:I 200.80! 17 CFil. 200.~0) 

The Securities and Exchange Commission has adopted a nev Section 200.81 
of the Code of Federal Regulations (17 CFR 200.81) concerning public avail­
ability of requests for no-action and interpretative letters and the re­
.ponles aAde by the Cammie.ion l

• staff to such requests, and k •• amended 
the provisions of Section 200.80 (c)(4) to reileet the changes therein 
aece •• ltated by the C~i •• lon's action. Notice of the proposed action v •• 
published July 14, 1970 (see Securit.ies Act Rele •• e No. 5073). Section 
200.81 provides generally that requests for interpretative advice or no­
action letters and written responses to such request shall be treated •• 
public record. of the Com.i •• ion after a reaponse ha. beeD made. 

Section 200.81 p;ovi~e. that no-action and interpretative letter. and 
the reaponses thereto viII be available for public inspection or copyiag 30 
days after the staff haa given or lent the responses to the person requesting 
it. In particular caae. where it appear. that a further delay in public.­
tion would be appropriate, the letter and re.ponoe thereto vill be given 
confidential treatment for a reasonable period not exceeding an addition.l 
90 daye upon application therefor. The burden viII be on the person re­
quelting the no-action position or interpretation to establish the need for 
confidential treatment and it will not be granted unless such need is cle.r­
ly shown. Moreover, requests for confidential treatment should be limited 
to the minimum period necessary under the circumstances. Only in exception.l 
lieu.tlons, such as mergers or acquisition programs. will the full 90-day 
period be allowed. 

It 11 contemplilted that from time to time where' the subject matter of 
fa .~-.ctlon or interpretative letter 1s of p~rtlcular interest or importance, 

auch letter and response thereto will be published in summarized form in the 
Commission's daily Nevs Digest. This viII call attention to the position 
teken in the staff's response and interested per.ons can, if they ,0 desire, 
inspect the full text of the letter and respon.e thereto in the public file. 
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In addition, copies of the letter and response may be purchased at pre­
s~ribed rates by writing to the Publi~ Referen~e Room, Securities and 
Exchange Commission, Washington, D. C. 20549 

A note to paragraph (b) of the rule requires that all reque.t. for 
interpretative advice or a no-action position shall indicate in a separate 
caption at the beginning of the request each section of the Act or rule 
involved. If more than one section or rule is involved, a separate copy 
of the request must be submitted for each such section or rule and an 
additional copy for the use of the staff of the Commission. Comments on 
the proposed rule indicated ~oncern that the requests and responses there-
to should be available in a form which will facilitate reference to tho.e 
relating to a particular section or rule. Cooperation of the bar and other 
person. in complying with the nQte ~"Q.r .. ~ph ~b) will aid in accompli.hing 
this result. 

The rule viII operate pr.apectiv.ly and will apply tn all request. 
submitted on or after December I, 1970. 

It should be recognized that no-action and interpretative response. by 
the ataff are subject to reconsideration and should not be regarded as pre­
cedents binding on the Commission. 

To avoid possible confusion .s a result of the adoption of the fore­
going Section, the Commission has amended Section 800.£0 of the Code of 
Federal Regulations (17 CFR 200.80) to delete subparagraph (i) of paragrapb 
(c)(4) of the section, relating to the confidential treatment of interpre­
tative and no-action letter.. Subparagraph. (i1), (iii) and (iv) of para­
graph (c)(4) have been renumbered (1), (ii) and (iii) respectively. 

The text of Section 200.81 follow.: 

Sec. 200.81. Publication of Interpretative and No-Action Letter. and Other 
Written Communications. 

(a) Except as provided in par£graph. (b) and (c), every letter or otber 
written communication requesting the staff of the C~i.sion to provide in­
terpretative legal advice vith respect to any statute administered by the 
Commission or any rule or~gulation adopted thereunder, Or requesting a 
statement that, on the basis of the facts stated in such letter or other 
communication, the staff would not recommend that the Commission take any 
enforcement action, together with any written response thereto, shall be 
made available upon reque9t for inspection and copying by any person 30 day. 
.fter the response has been sent or given to the person requesting it. 

(b) Any person submitting such letter or other written communication 
may also submit therewith a request that it be accorded confidential treat­
ment for a specified period of time. not exceeding 90 days after the expi­
ration of such 30 days, together with a statement setting forth the con­
siderations upon which the request for such treatment is based. If the 
Itaff determines ~hot the re,uest i. reasonable and ap~ropriate it viII be 
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granted and the letter or other communication viII not be made available . 
for public inspection or copying until the expiration of the specified 
period. If it appears to the staff that the request for confidential 
treatment should be denied the staff shall so advice the person makin, 
the request and such person may withdraw the letter or other communication 
within 30 days thereafter. In such case. no response viII be sent or 
given and the letter or other communication shall remain in the Commission's 
files but will not be made public. If such. letter or other coamunication 
is not 80 withdrawn, it shall be deemed to be a •• iiable for public 1n­
.pection and copying together with any written response thereto. 

Note. All letters or other written communications request1ng 
interpretative advice or ~ no ~ction position shall indicate promi­
nently, in a separate caption at the beginning of the request , each 
leetion of the Act and each rule to which the request relates. If 
more than one section or rule is involved, a separate copy of the 
request shall be submitted for each such section or rule involved 
and an additional copy for the use of the staff of the Commiss i on. 

(c) This rule shall not apply, however, to letters of comment or 
other communications relating to the accuracy or adequacy of any registra­
tion statement, report, proxy or information atatement or other document 
filed with the CommiSSion, or relating to the extent to which such state­
ment, report or do~ument complIes or fails to comply with any applicable 
requirement. 

The foregOing rule shall be effective with respect to requests for in­
terpretative advice or a no-action position submitted to the CommissioD 
00 or after December 1. 1970. 

By the Commission. 

" D 'J 
,q • • 

Orval L. DuBois 
Secretary 

" 
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SECURITI es ND EXCHANGE COMMlSSIO 
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{)f 1 33 
12 

CT OF 34 

OF 1 3 

39 

CT OF 19 

1940 

PROCEDURE APPLICASU: TO REQUESIS FOIt NO ACTlON 
OR -rERPRETATTVE lEITERS 

Th~ eo.mi~5 on ~n Sec r Lie5 Act Re l ea.e 5098 announced the adoption, 
s December 1 , 970. of a ru l e (17 CFR 200.81) providing for the 

i ll t'y -o f requesta for no action and interpretative letter. 
theret o . The purpoae of tbia raleaae ia to indicate 

te " the procedurea to be followed by peraona aubmitting auch 

• 

teq u 'tye i n order to f ae 1 tate their proce.l i ng and ao that the letter 
ccmc •• l i ng e reque ut and the reaponae thereto viII be conveniently avail-

u l ie u""e ti n t he Publ ic Reference Ro"," in the principal office • 
ComKi a10n 1 ~ ~ i ngton_ To meet theae need a the folloving pro-

ed or e aho 1 be f 1 l oved ; 

of I;t o 

ori i n 1 .nd ~o cop i ea of eech letter requeatlng a no action 
r r at1 0n ahou l d be aubmitted. If the inquiry involvea 

on of • • t.tu ~.~ or Bub.action. of . ore than one 
c op of the l etter ahould be aubmitted for each aub-

eet i on of the part icular atatute to which the 
i nd t eated i n the uppe r right-hand corner of the 

c o o f the l etter submit ted purauant to paragraph I 
xamp l , • l e~~er requesti ng an interpretation of the 

"em t on wou l d be c a ptioned "1933 Ae t / 3( 8)(l l) , and a l etter 
i !:'" r r t t i o of Ru Ie IOb- 6 under the Sacur j t i eo Exchange 

c a pti oned "1934 Act / Ru le IOb-6 . 

t t he c ompa n 
t" ce d . Le[lcer 

t ic 1 t; l t uat 0 I. 

or c a.pan l ea and all other per.ans In· 
relat i ng t o u nnamed c~.n 1e. or pereona, 
1 not be .n~ered. 

~ LC 

1 
, and s 0 

• r1 

i ted to the par t icula r a 1tuat ion fnv lvin 
l d no t att empt to include every pa s s ble t yp e 
i n the fu t ure . 

4 .. 
• , 
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5. While it ia ea.ential that letters contain all of the fact. nece.­
.ary to reach a conclu.ion in the matter, they .hould be concise and to 
the point. 

6. The writer should indicate why he think. a problem exiats, hi. own 
opinion in the matter and the b •• i. for such opinion. 

" 06 · 

7. If a request for confidential treatment i. made, thi. request and 
the ba.i. therefor should be included in a .eparate letter and .ubmitted with 
the no action request letter. 

Bee.use of the volume of letter. received, letters which are not pre­
pared In accordance with the procedure. let forth above may be returned to 
the sender for compliance with luch procedure •. 

By the Commi •• ion. 

Orval L. DuBoia 
Secretary 

1 



• 

• 

• 



• 

• 

• 

APPOIOIX E 

Court Decisions 



• 

• 

• 



• 

• 

• 

R;:·l-i..7: :: 7 ;) (, -:'In .CE 

C" 

SUPREME COURT OF THE UNITED STATES 

:\""0. 42.-0cr08tR TERlf, 1963. 

N-c-lIrit ie5 anrt Ex('hanllte Com­
miMioll . PetitiOiler, 

v. 
("apiu,) Gains RPSear<'h Bllreau, 

tnc .. rt .1. 

011 Writ of, Certiorari to 
the t'nited State. 
Court o( Ap~ (or 
the Second Circuit. 

[n.eembe, 9. 1963.) 

:\h. JUSTICE GOLDBf:1I.G delivered the opinion of the 
Courl. 

Wt are called U[lOn ill this cue to decide ,rhether under 
the Im'catment Advieeon Act of 1040 I the Seeuritiel and 
Exchange Commi.ion llIay obt&.in an injunction com­
pelling a rcgiste~ in\'ttltment adviMr to dillcl~ to hill 
clients a pra.rtice of flurchuing shams of a leCurity for hie 
OWII account shortly before recommend in, that Beeurity 
for long-term investment- and then immediately Jellinc 
the sh .... at a profit upon the rioe in the market price 
(oilowinc the recommendation. The annier to !hia qua­
tion turns on .. -hether the practiee--kno .. n in the trade 
as "scalping"-"operates u a fraud or deceit upon arJy 
client or proapeetive client" within the meaninl of the 
Act.' w. hold that it does and that the Commiooion may 
"enforce oompliance" ".-ith the Act by obtainin, an 

154 81:\1. S4i, :UI :\mrndrd, U U. S. C. 1Sd>-1 rt Nt. 
: 54 St:\l~ &2, :IS :unrndrd. 15 U. S. C. I Slb-G. pro,~ in noIP'~nl 

p.ut th;\l : 
"It , h:11! tit IInl:lwful lor :\ftl' in\'I"l'Inw-nt :,,,h'wr. b,' IIl1f' or ,two 

m:\il.l or onr mt:tn!'l or irufnlm('~I(\lilr of i nlt'nIAI~ eomm:rM"f', dilWlt,· 
or inftil'f'C't1y-

"( 1) to ""ploy .,.n~· ck-vll"'t', Ik'hMtw, or .r1 i~ to dtfnutd If\'" 
rlirnt or prtJlpetlh'f tlifonl ; [1'00''''''' I co.di, ... H ... , . I] 

[:-1 
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il1junrtion requiring the adviser to make full diaclOlure 
of the practice to his clienu.' 

The CommiMion brought this action against respond­
e"ts ill the United States District Court lor the Southern 
District 01 Ne ... York. At the hearing on the applie&tion 
for a preliminary injunction. the followini facia ,,'ere 
established, R .. pondenla publish two inv .. tment ad­
visory .... i .... one of ",hi.h-"A Capital Gain. Re-

"(:! ) to ('.,.:l1f' in l'\n~' IrtUl";ItliulI , flf':\rl~, or fOUnt of blll.jut·" . 

whirl! Op'f:t'f'I, :I" :t (mud or dC'rt'it tI('IOn :tn~' rlttnl or J'l1"Oo'fW"tti\'f' 
rlirnt ; 

"(:\) :"If'ti .. ~. princtp." fnr hi" own :"IN"Dunt, kno ... ·in .. ly to H'li 
:lny H'tllrit)" to or pUrT'h:l1'(' nnr l!'I"f'urit~· (rom !'\ tlit"t. or :trlinl' 
:I " hrokrr for n )"Itnon nthrr Ih:'lo purl! rlirnl, knn"'inrl~' tn .. frt"t 
:my ~,1(': or flUft'h:'l1"l' of noy W'furitr Inr tht nC'1'011n1 of Fllrh cl"I, 
wjthout dil'ClOIIin, to ,.1,11 tlit"' in \\-r11in,: brIo", tht romplC'IKin of 
purh tr':lnlj,'\tlion thr cltflnril)" in ,,-hit'h hp ill M'ti.,. lmel obfllinia,: 
11K' ron!lC'nl o( fhf' rlM-"t. to "'Ith frnl ... :ltlinn, Thf ('Imhibitton., or 
fhi" Jl'1r:tCI'l\('Ih .hnll not np('Ily to :mr trn"""ttton \\;Ih II MI"tomrr 

or n hrokrr or dtnltr ir lIIuth broin nr d.N.r ill not Atlit« :\iII t\ft 
iR\1"!'tlnC"nt .cIviJlt'r in ""lAtton In III\If'h Ir:1nIl:\f'ltoft , , , ," 

" $of 8tnl , 8S.'J, 15 t ', 8, C, I tiOtHI, flnn'ift ... , in ",If-vanl (l.'" Ib., I: 
" (f-) \\"hf-ne\"f'r il ~hRIl :'Ippr:lr to thro Comm;....ion IhAI IIny Jlf'nonn 

h:1I" C'I,,:'IIf'(I. i)l rncn..-d, or iill nOOnl tn ""'AI" in :mr n,,1 nr pl';ltliNo 
rnlloililllfi~ :\ ,'iolnlion or anr provi::ion or Ihi!' I'uhrht\('It.r. or or nn~' 

nllf', "'Ililalion, or ord.r htl't'undrr, or Ihllt :my pl"l"IOn hn,. "it ll"(l, 
nl)('flNI , rOlln,..,If'CI, eommnnflNI. indlU'1"C1, or Protllmi, i, ni,lina. 
:lbrttiI1C, touneclil1l, tOmmAndin,. i,"'"tina. or proturi .... or ill llbolit 
10 niil. IIlK-I, tollruorl. rommnnd, indutt'. nr ('11'0('11"" p'urh il ,;oIa'ion, it 
mnr in itll dilcl"t'tion brinc An urtion in Iht ('Irop>f c1},1tnrt rourt of 
tllf' t !nitc-d SIMetI, (lr tM prnptr l"nilffl SIMN roort o( nny Tf'rrilory 
Of olhtr ('lInN" fltlbjHl 10 thf' jlln~ irt inn or 1M Unitrd StAt.,., to 
f'njoin 'Uth Artll or prnrliro! nnd to rnfnfN' tomplinnt't l\.'ith IhiJ .1Ib-. 
rha('llf'r or nn~' mIl', "'IlIlnlion. or ordtr h'rt'1lndf'r, t"pon:\ -Ml\.·a 
ilia: tliM .tlcll IW"noon hA tII rna:IVtI, il' I'nl:l ....... or i. .. :tholll to 'I'C'/'I!J(" 
ill :tll~' Il'lIth IU't or ('IrRfli('f. or in aidiul. ntH-IIi",. 1'011II!'('linc. rom. 
mnndill,. inducinl, or ('Irotnrinl nnr ~lIfh aft or ('Iml'liff, 3. fW"rm.,. 
nrnt nr tt!mporftfY injunttion or dl'C11"l" or ""trainirc o",l"r .hnll J.x. 
lrunted wi,hont bond." 

E -2 
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port"-is the subject of this proceeding. The Report io 
mailed "lonthly to approximat.ly 5.000 .uhscriheno ,,·ho 
each pay an annual subscription price of SIS. It carries 
the follo,,·ing detlCription : 

"An Inveatmellt Sen'ire de\'oted exclusively to 
(J) The protection of investonent capit.81. (21 The 
realization of a steady and Ilttractive income there­
from. (31 The accumulation of Capital Gain! thru 
[.id the timely purchase of corflOratc equiti" that 
are proved to be undervalued ." ' 

Bet,.....,n March 15. 1960, and November 7. 1900, re­
.pendent!. on lix different occuiolls. purehued eilll"fS of 
a particular .... urity shortly before recommendinc it in 
the Report (or lonR-term in\'eetment. On each OCC&Iion, 
thtre ,,'U all ill~ue in the markE't prioc and the volume 
of trading of the recommended ... urity within a f ... · dayo 
after the di.tribution of the Report. Immediately there­
after. reopondentJo oold their ohare. of th ... aceuritiel at 
a profit.' They did not diad""" any Alped of thell! Iran .. 
actiona to their cliento or proapective dienla. 

On the baais of the above facts. the Conllniooion re­
queoted a preliminary injunction .. neceuary to eft"ectuate 
the pUrpOlll!l of the Inveatment Adv;"' .. Act of UNO. The 
iniunction would have required reopondenla. in any fuwre 
Rellort. to diac1""" the material facto concern in • . ;"/,,. w, 
any purehue of rtcomJnended lJeCuritin "within a very 
ahort period prior to tho distribution of a reeommonda­
tion .. . /' and Uthe intent to 8tH and the .. le of aid 
... uri!.ie. . . . ,,·ithin a very ohort period after diotrihu­
tion or laid recommendation . . . . u • 

• 8roP .~flPPndix, iH/N1. fl. 22 . 
• Thf ft'qUfttM iojllnrleon "'11111 in lull u folio ... : 
" WHIUJ"OU tbto rl:ainllll' dtm"ntJ, n tf'mpor'ftl')' rt""lmlnirc ordr,. 

p".limin:arr injunC'tion and fiM! Injunction : 
"I. F.njoininc: the d",ndftn1l Capitnl O;UM Rf'tII!'I\rth BII,"U, tnt .. 

nnd Harry P . Sch,,·ftUTnnnn, thtir IrCtnt~ . wn'MI., rm('llor~ ..... 

£ -3 
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The District Court deoit'd the r"'lues' lor. p",l imioary 
injunc-t ion. holdinC that t,hn WOMS II fraud" and "deceit" 
are used in the In\'eetlllfl ilt Ad"i8en Aet of 1940 'Iin 
their technical attl..," and th.t the Commi ion had 
failed to thow an intent to injure clients .or an attu&) 
loa 01 money to elientl, 191 F. Supp. 897, Tho Court 
01 Appeala lor the Second Circuit. tiltio, en banc, by • 
5 I<> 4 vote ...... pted the Diltrict Court'. limited eoo­
.truction of ufraud" and "det'tit" and affirmed the denial 

tOmt)'t .nd Mficnlll , aM f':\tll of I"rm, wMr I~ .. , id C:\J'lit31 0," .... 
nNf'lrth BUffl'l l!. InC' . ~ :I n in\'l"I-tfnfnt I,h." dirN'tl\' i'\.IWI ind~ 
mll\', by the Ult of 1M matt. or 31\" mtlm or iN'Mtlntnt :.llhN or 
InttNll\1f" ~mmtrtf' rrom : 

" (n) Emplori~ any d'\"tC't', ~hrmf' or ftM ifi('f' to dtfr.'lud Ifty 
rlitnt or J'll'OIJ"f'f',h:, t'lttnt b)' flUhrc to dL"tICM' the m:'ll'f .. 'll fart. 
f'Ontfmirc 

" (I) 1M pllf'f'hue b~' dtftncbnt , COflll.:tl 01'111" Rf'H'.vth Buf\"ftu. 
h'l(' ,. of If'tUritMola " '\thin a \'f'~' . hort ptriod poor 10 11M' ~~'nbution 
or a l'f'C"OftUtWiMll'I hOft br ... W "t'tnelanl 10 h. tl if-n1 111 ~nd J'll'OIIfWth-e 
tlM-"fI (ot' purthl.e or .leI lH'urit"' : 

" (2) The 'nttnt to wll and the . ,\Itt or Nkt lH'uritn ~' ....uct ... 
(tntb"t 10 momnwndrd to bf. rlltTh.,,,,,1 within !l \""1')' thort .. riod 
"rIft' dlttribudan or IIIIKI mammtnd,,'",n to itl tlM-nt. and 1\I''Ot1''f''eth.,. 
rBtnll ; 

" (3) Elft<'hnc or .hOM f4" by MKJ. 41tfIPncbnt .. ; thin" \""E)' ,han. 
ptriod prior to tht. lIb triblitton or • rttOI'1UDtnd:ll ;on b~' MMI .f"nd~ 
I'Inl 10 it.ll rI~nU "nd J'l1"OI!Pf'('lh'f' rlM'nu 10 d if{'oOR of UKiWturi1 t.. : 

" (4) The intrnt or Itlid rltrrndan1 to plllThut "nd 1M pUn"ha .. or 
..., ht W"C'llridf't to C'O\'tr h. ,hort MIN: 

" (5) The plitThue b)' uld dc-lrndl'l nt for iu 0"1\ '('('()tInt Qf J'l1111 
and r, lt. ror lH'urh~ ,,·ithin I \"t". • • hart ppriod prior 10 Ihtl d'-" ribtl. 
tinn 01 " t'f'("(')mmtnd:u ion to II ' rlirnl" :md J'lf"ClIIJ"f'fl i\'t rlifonfl ror 
J'lluth»t or dltpoaidon of .aid Itt"rit"". 

" (bl Erc"h" In an), trilNlrt lon, pt:W"litc" and roo",", 01 bwi .. 
• 'hith oJW'ra," II a fraud or ~t upon I I\." tltiPnt or fI""tW"tth,. 
rlitnt by (,Uh ... to dlW'lo.e 1M mnttrial r('let, ronttmirclht matlt" 
0<' ronh I. dtm, nrl 1 (.1 1I..,..r," 

• 

• 

• 
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of mjunrtive relirr.' 30R F. 2d 606. The majority con· 
eluded thaI no violalion of lhe Act could be found oboent 
I)roof that "any miutattmentl or ,.Iee fiR;ures 'A'ere oon· 
taintd in any of the bulletinl" ; or that. uthe invNtrnent 
advice wu unlOund": or that IIddenctanli . "'ere beinr 
bribed or paid to tout a .tack contrary to their 0 .... be­
lief."; or that IItheee bulletin. ""ere a ICheme to pt rid 
of ... orthleu ltock" ; or that the rftOmmendationa werr 
made "(or the purpooe 01 endeavorinl arti6cially to raioe 
the market 10 that (rMpondenta] micht unload their 
holdinp at a pro6t." /d., at eos-ao9. The four "*ent­
illl judas pointed out that li the common .... ' doctrin_ 
of rraud and deeeit ""w up in a bu.in .. climate very 
di6e",nl from that involved in the aaIo of .... ri ... 
and urKed a br'*' ",medial conlt.ruetion of the alatule 
which ... ould enoom_ rftpond.nta' conduct.. U ., at 
tl14. We """ted certiorari to COMide< the queolion of 
otatutory oon.t.ruetion bocau. or ita imponance 10 the 
in_lin, public and the financial community. 371 U. S. 
967 . 

Th. decioion in thia caae lurna on "heth ... Con-. 
in empowerinc the courla to enjoin any pnetioo ""iab 
operate. " ... fraud or ~it upon any elient or pewi 
live elient/' intended to require the Commi.ion &0 .&ab­
liah fraud and deceit "in their techniealwl..e." ineludinr 

• Thf ellr .... oriciM1ly bKrd bPIOft' • puwof of It. eo-.n of A~ 
..,...-, 1l'bil'h, '"~ ODe judp dilwnli,., llfimwd t.bt Diltntt Coun, 
300 r . 21'1 145, IWhtar\ar'II buc .,1 Ibm O.M. 

1M Court 01 ApptAIo "'''lIOn...! to ...... i .. tho . . .......... ri­
tift la ... aft co ~ roMtnwd brosdlr \0 f'ff'ftualf' ttwoir ~ PI'" 
f'GW," 306 F. 2d 6011, eos, But by 3Mnn"" tlw Datlnt\ eoun .. 
" tf'fMiul" e<lfWtru('hon of tht tnVNfllM"flt Ad,;"'.,. .\rc of INO .... 
b,. rtq\unoc proof of "","'att'fnrftl,," U8IIOUftd ....... bribn)', Of 

mlrol &0 unlNd .. ..-or1hN lint. ," lhe toUr1 mel I""," Itatutf', .. 
efI'«t , AI coo.fin,..l by traditioftaJ C"CANn0f'l·1 •• COftC'f'lttl of r ...... .ad 
Ilfttott • 
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in tr:nt to injure and .~tu.1 injury to client.! . or "'hetht't' 
COII~ in tendf'<i & broad rf:lutdial conl truct ion oJ the 
Art v;hic:h ""()1I1d ~1\("()ml~ nondi.!closurr of matforial 

(acts. For rMOlu t ion of th is mut' "-e ro"sider the hiator.,. 
amI purpooc of the Im· .. tme"t Advise .. Ae! of 1940. 

I. 

Th. Im· .. tment Ad"i!<-no Mt of 1940 ,,'U the Iut in 
• ~ri6 of acts dt"S i ltll~1 to eliminate: rf'rtain &hUIleS in 
the leCurities industry . • bu~ .. hith w.re (Qund to haft' 
co"tributed to th • • tock marktt crull of 1m and the 
dep,..,..ion of the 1930· .. • It ,,'U ~td by th. Seru· 
riti .. Act of 1933.' the Securiti .. Exehanp Atl of 1934,' 
the Public Utility Holdinl Company Act of 1935." \he 
Tru" Indenture Act of 1939." and th. (",-elmont Com· 
pany Act of 1\40." A fund.mental purpooe. common 10 
th .... I&tulft. ,,'U to . ulJetitute a philooophy of full di.­
cloaure for the philosophy of <U l!<ul .... plor and Ihut 10 
achieve a hilh lta"d.rd of bUlin .. ethi .. in th .... urilis 
indultry." A ..... rectntly .. id in a relattd conteXl, "" 
requirea but Iittl. appreci.tion ... of "'hat bappentd in 
thil country durin« the 1020'1 and 1m'I 10 ...JiM how 
.... nti.1 it iI th.t t.he hiJh .. t ethical standard. \lft\'&i1" 

J Srt rnenUy DOlll w sn.1 Jl." tC"f. Tht F4"dt-f3I Sr"turiln Art of 
Itn1. 43 y "lt' L. J . t ; 1 (l O:~'1. l.ootm~ . 1M Src-t'nt .... E:',,"~lWP' .'M 
01 I~ IIlIII III. 1I\, .. lm.ol Ad, ..... Art 01 11110. 2!l (',.." Wool\. t­
nt\" 2101 O!\\!l) ; 51mblilln, <'hll LL,bthh ' ~ IMl1h~ Srt-ilntw.. AM • ..., 
y"~ L. J . 7:j (I f\'tll . Cf r..lhnl1th, Th,. G1"fOt. Crt~ ..... (10M ) • 

• .u; ~tn l . 1", ItJ "nlf'ndnl, U \ . !l C' I n~ t( ~q . 
• 48 8'at. 881, .. :UTWndtd. I~ 19, S. C. I 7&t d IIMJ. 
,. " P flU. • :n nn't ndrd . 1.\ to, S C. 110 t~ .,q. 
II 1., SUi. 1140, &II IUtW'MnI . 13 l l, s.. I n .. '11\ tC .-q .. 
11 5-1 SlaI . 1SO. :.' amf'tlllt"l t. U to S. C.' .-I".,q 
"8rt' II . R. UtI'- ~u 53, iJ.1 Ol 'C . ht '" • 2. Q\tOIN u, " i to , . 

! ,ru. 3.fG U. S. "~jl 4~ 

• 

• 
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in every lacet 01 the securities induatry. Silver v. New 
l'ork Stock Erclumge, 373 U. S. 341, 366. 

Th. Publie Utility Hold;n, Company .... et 01 1935 
"authorized and directed" the Seeuriti .. and Exehanlt 
Commission "to make a at.udy 01 the lunetiono and 
aetivities of in\'estllltnt trusts and inveStment com­
panies .. . ,II 14 Pursuant to this mandate, the Com­
miseion made &n exhaultive study and report whidt 
included eonlider&tion of inv estment counsel and invest-' 
ment adviaory .. rvieet." This ... peet 01 the study and 
report eulminated in the Investment Adviae ... Aet of 
1940. 

The report .. ftoou the attitud....-.hared by investment 
advise ... and the Commission-that in" .. tment adviaenl 
cannot "completely perform their buie funetion-fur· 
nishing to eli.nu on a penlOnal baais competent, unbiued, 
and continuous advice reprdin, the ... und man_nl 
of th.ir inv .. tm.nta-unl .... all con8iets 01 inlemll be­
t .... n the inv .. tm.nt coun .. l and the client ftre .... 
moved.".. Th. Report .tresaed that affiliation. by invnt-

.. 40 B •••. 837, 16 U. B. C. 17914. 
u Whilr 1M Itud)' eon~trat", on in\'Ntnwat ach;':uy wniett 

which pm\idt penontlilfd eounwlinc to in~n. Ifie JII'4"8tIDftt 
Tntlfl .lind InVNtmtnt. Comrnnitt, R.port of the 8ecuritn ud 
Exc.hanv Comm_on, Punu:mt to Stc1ton 30 or I~ Publit Utili .... 
Holmnc Company Act of 1935, on [nwslmf'nl Tn t'" &Dei lDYf'ItIDtft\ 
Canponito, H. R. Dot. No. 447, '8'h Cona, 2d s.... I ( ... ..man.r 
cited u SEC IUpon) the Stnnte Commiltft on BlnkiDc .Del Cur. 
rtntr did rterive communications hom publiahtn or iIIIWiIflDf1lt ad· 
viIory Itn;Cft, I!f, t . g., HtuiD' on S. l58O btro~ BubocmmiUft or 
the Stnate Commiltre on &nkin. an~ Cnrl?nt)', 76th Cone .. 3d. Sea. 
p •. 3 (Exhibito' 1083, and .t.. .~,. 'P'<ifi<"I~ co .. " -.. )" 1'0'­
who, for compenlAtion, tncnle5 in the burine. or ad\'iIinc ottwn" 
tithtr dirfttl)' or t.hroulh publi~ lt.l ion or ""rilinp . . .... ,5.4 Stat. 
IW7, 15 U. S. C. I60l>-2 . 

.. BEC Roport, •• 28 . 
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ment advisertl " 'ilh investment bankers, or corporation. 
might be lIan impediment. to a disinterested, objective. or 
critical attitude toward an investment by clients ... . " 1: 

Thi. concern ,,'as not limited to deliberate or conscious 
impedimenta to objectivit.y. Both the Advi.oe .. and the 
Commillion ,reTe well aware that whenever advice to a 
elient might ",suit in 6nancial benefit to the adviaer­
other than the fee for his advice-"that advice to a client 
might in lOme " 'ay be tinged with that pecuniary in­
terest [whether consciously or 1 subconsciously moti­
vated .. . . " I- The report quoted one leading investment 
adviser who ,aid that he "would put the emphaaio .. . 
all subconscious" motivation in luch lituationa." It 
quoted a member of the Commission ltatr who su" .. ted 
that a signi6esnt part of the problem ,,'U not the exiot­
enee of • IIdeliberate intent" to obtain a 6nancial adV&Il­
ta«e. but rather the existence "subconsciously (of] .. 
prejudice" in favor of one's o"'n financial interesta." The 
"'port incorporated the Code of Ethics and Standudl of 
Practice of one of the leading investment oouneel '.xil­
tionl, ,,'hich contained the following esnon: 

"(An investment adviser] should continuously oc­
cupy an impartial and disinterested poaition, aa f",. 
aa humanly pooaible from the ... bl~ inftuence of 
prejudice. c:.on.aciotU or uncon.,cimu " he should ICI'U­

pulously avoid any affiliation. or any act. which luI>­
jed! his position to challenge in this re!Jpect." n 
(Emphuis Idded.) 

Other canons appended to th e report Innounced the 
follo"'ing guiding principl .. : that compenaation for in-

" Id ., At 20 . 
.. /d .• at 24. 
II Ibid. 
:· Ibid. 
: 1 Id., III ~7. 

E.-a 
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'""" , ad " uld 
~ to tUellt.> f " CTt 

ad.,..,.. !book! do..,'" b 
fonnan",, · of his adv rf f ct 
~ in profit.>" of b' cli~n t.> : ~ 

udinedy or indirecd,r ~~ w anr ac b Q' '' 
j..,p&rdiz. [his I ability to ",od« -.:i 1D" ... tIIl;", 

advice." n These caDena were adopr.ed 
the quality of Rrvi.,.. to be rendeml by IIlV" 
R lon may measure up. to tho Iligb ,tandaro. 
pubuc hu a rig!" '0 '''pet' and t dr ~ M 

On. It~vity opetiJi<aUy mentIOned C'Iltodo .... tC'd 
by im_ nt advilml wbo t .. t ilied bef_ eM C'tc>­
miaoion wu " trading by in~.tam,.. tAft, 
01D1'l GCcount in. IItcurltw. in "'Ail:! tMir dir-tta W'ft't' 

in tn t .ltd . . . . " z; 

1'lUs ,tudy and ",port_uthorimi and direo:tod y a&l­
ute ---.,u1minated in tho prepara~ and in~ 
by Senala< Wago ... of ,h. bill which.. wim 
became the !rl\'fttment Adyi:!e~ At' cf 1 .. 1 iCi 
"d .. 1araoon of policy" tho origi:W bill .tated W I 

"upon tho buis of fac,. diocJooed by ,h. retQrd aod 
repen of tho s.curiti .. Enh&D~ C"'UI.D"'Ooo 
it is h .... by d .. w.d tha. tho nat;"nal pu " in .... 
.. , and ,h. int ..... ' of im .... ' Qrs are ad,~ ai-
r .. ted- .. " ( 4) ... h.n Ih. OO"in .... of in' .... U ... o l 
adviaers is 00 conducted .. to d.rraod QI' mialNd in. 
v .. tors. or to . nabl. I Uch ad,,,-- to rolit ... them­
.. h ... of th.ir fidut iary obliptiooa to their .DenIL 

2:: /rJ • at 66. 
U lei ... at 65~ 

··Id .. at 87. 
n U .• • t 29. 
Mid .. II I 68.. 
. : t tl ... at 29-JO (Em, UWd 
III Sft ttxt af'C"Ql::1 l'11Dru'C D04f' U . n , ""CL 

" S. :usa. 7llth~, 3,1-
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"It i. hereby declared that the policy and purpoaea 
of this title , in a('('ordance with ,,·hich the provisions 
of this title shan be illterprrted. are to mitigate and, 
so rar 8 5 is prl'sently practicahle to eliminate the 
abuSt's rnumeraled in Ihis seolion .' · ~. 3580. 70lh 
Cong .. 3d ~ .... I 202. . 

Hearings were then held before Committees of both 
HouSt's of ("on~reS!.w In describing their profesaion, 
leading in\'cstlllent. advisers emphaaized their relation· 
ship of "trust and ('onfidence" with their clients" and the 
importance of "strict limitat ion of [their right1 to buy 
and sell 5C('urities in the normal way if there is &ny 
chanee at.n that to do so might lleem to orerate against 
the illterpsts of clienUi and the public." 1: The president 
of the Inves tment Counsel AS5O('iatioll of America, the 
leading ill\'r stment COUIJSf"1 association . testified that the 

"two fundamental principle.! upon which the pioneen 
in this new profession undertook to meet the grow­
ing nHd for unbia.sed investment information and 
(uidanct were. first . that they "'ould limit their 
elfortl and activitiel to the study of inveatment prob­
lema from the invtsror'a It.ndpoint. not engacing in 
a ny other activity. such u security !el1inl or broker­
age. which might directly or indirectly bi .. their 
invtstment jud(unent; and. second. that their re­
muneration for thi..! work ~'ould consist IIOlely of defi­
nite . profeuional fees fully disclosed in advanee." Sf 

» Hrarin,.. on S. ~sn tw-rnr .. Sl lh("nmm illf'f' of Ih,. Sfonll ll' Cum­
mift~ on D.mkinl :lnll Currtnt~' . j'''h ("'0111., ~I s.-,..IfI., (h"f'PIR:,rl"r 
t'ittd 3. s.n:l ll" H":l rina,.:). Hf":Hma.~ on H. n. looo.s twior" Sll~ 
romlnifft'f" of 11If' HOIl-f' Comln illf'f' 0 11 ll1lf'f.- I:'I 11' nlld Fonoi.n Com­
m,.rrf", j61h COlli., :JrI g,...". ftit'rf'i nlt htr cil,.d II HOII>'f' HI":Hilll,-!. 

11 s.n.,I" H,.:lrin,., 31 jlO. 
*! Id .. :II 716. 
:., Jd M :'It 72.& . 
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Although certain change. were made ill the bill (ollow­
il1~ the hearillp:s," there is lIothillJt to indicate an intent 
to alter the fundamental purposes of the Jep;islltioll . The 
broad proscription .g.ill!~t lIany . .. practicE" . .. which 
operatf"! .. . as a fraud or dpcf'it lipan any ~liellt or pro· 
sper:tive elientU remained ill the bill (rom bejil;inl1ioJ[ to 
end. And tht> Committ.ef' Rf'ports indicate a deaire to 
preserve Uthe Jlf'rsonali7.f'ci char&('trr of the servirt'S of 
in\'estmpnt advisen." U and to eliminate confticts of 
interest bet,,'een the investment artdser and the clients " 
.... (egu.rd, hath to lCunsophilSti('ated inveatol1l" Ind 
to "bona fide investment counse1." If The Invtltment 
Advioen Act o( UI40 thu. reflect. a conltT ... ional recoJ[­
nilion "of the delicate fiduciary nature of an invelt .. 
ment advieory relationship."" as "'ell as a con~e.ion.l 
intent to eliminate. or at leut to expose. all conflicu 
of interest which miRht incline an inve.tment adviser-

14 Th~ bill III ~n:\tltd did not contain R ~fion lIt1ributirc "J"IM'ifi,. 
:.hllAMI to t,ht in\'f'ttmtnt, cufviN'r prorH~ion . Thi. I<f't'tion ,,"/HI. plimi· 
R.,td IlpPl",nU~' at tht Ilra:inl of thf' in\'f'ltm~nt adviMr'!'I .. ho, 
" 'hilt not d~n~'inc Ihllt ~hlille!ll hllrl o('t'urrf'Cl, IIftriblltM thml In tf'r· 
13in (rinJ'C' .. Itm~ntl in the J'lrnf.-ion . Thf'r ff't\f'f'Cl thnt a ('Iublif' 
and pMr,,' indictment o( aU in\' .... mtnt :\dvWf'.f'II ~. Con«,,", would 
do irTl'p4rabi .. harm to tMir llMalin, prnrtwion. s..., •. ,~ Smate 
Htnrinp, at 715-716. It t.nnot bP inftrt"f'd, Ihtnofono, th:\1 th .. ....,.. 
lion WM tliminaud beta",. CnnCM"tl8 hlld concludtd thllt the abUflN 
h:ut nnt Ot"rIUT..d. or be<-"ItW ConltrHf: did not df"f'ino to prl',· .. nl .hrir 
rf'pttition in the rUIII", . Tht mflrt 100;rAI inftf'Pnt'f., touidfOrinr Ihp 
If"Ii.lntiv .. bnrkaround of the At", i .. IhM tht IIf"('tion 11':\8 omitlf({ to 
,,"oid rnndtmnilll In tntil't prortjl,llion (,,"hirh dtptndl ror ill "IC"f"f'IIIt 
on t"OntinliPCi ",tblit tonfidtnN') for fht At't, o( " re ... 

II H. R. Rep. No. 21\3\J, 76th ConK., 3d &~. 28 (htrTin.dttr rill'd 
"" HOllM Report). 8eoe al., S. ntp. No. 1775, i61h CODl., :ld h . 
22 (btnoinart#r rittd AI BtnAtt ntport) . 

.. 8f't Btnl\te Rpport, M 22. 
If [d .• At 21. 
.. 2 Lo8, Stturitiet Jlt,ull\t ion (2d ed. 1961). J4J2. 

E: -II 
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COll~C'iously or unconsciously- to render advice which 
wa. not disintereste<!. It would deleat the man if tit 
puq""'" of the Investl1len t Advi ... r. Act of 1940 for u. 
to hold therefore. that COIl~re88 . ill empowering the court" 
to enjoin any practiCf' which operates llaa a fraud or d4!· 
celt," intended to require proof of intent to injure and 
actual injury to cliellto. 

This conclusion moreover, is not in derogation of the 
common law 01 fraud , IS the District Court aud the ma­
jority in the Court 01 Appeals suggested , To the con­
trary, it finds support in the prooe88 by which the courto 
have adapted the com mOil law 01 Iraud to the commercial 
transactions of our society. It is true that at common 
I ... · intent and injury have been deemed euential ele­
mE'lIts in a damage suit between partiea to an arms-length 
transaction," But this is not such an act ion." Thi. ie a 

at Sf.t (N'f'1 ('itM In 3; C. J . S. Fraud (194:J) :?10. 
E\'f'n in " d:.mlllr !tuit hrtWHII l1:trt iMi to :'I n :'Inn~-If'nlth tran .. -

:lttion, thf" inff"nl whirh mu .... ' ht f':o' llblil'htd ntf'd not bt In intf'nt 
to ('nUN' injury to Ihf" eli,.n l, as tht rnnr1!i btlo'" IIIH'Tn to han 
AMllf1U'(1. " It it to bf. notfd Ih:'It it is not ~ ... ' ''' tha i tiM' JM'l'JIOn 
mnltiflllht mwtl'pN'fl!tntat ion iUIf'ncJ to C:UlIjf l~ 10 lilt oth,r or ll1in 
n proftt for himlf'lr ; it iI only lW'~'\ry thllt h, int,nd nrlion in ft'1i· 
"net' on the tNtb o( hi. rnil'l l1'pff'W'nlfttiolUl," I HIIIJ"Pf"r and J~, 

The L,,,' of Tort! (l9S61,.sa1. "(TJht ' arl Ih:l' the d,',nrl,ml. 1\' /UI 

du.inttrH1ed, that hf' b~d th, wI. or moti\'f'S, :llltl that hf' thou,ht he­
W:'I>'I Iloil\l tht plnint itr:'l kindnf"lle , .. ill not 3bsol\", him (rom lifthility, 
~ lon4 a~ ht did in (At't illtrnd to m ifol l,ad ." Pl'OMf'r, L, .. , of Ton. 
(10M), 538, 8f.t 3 Rhtaf,m,nt, Tort I! (1938) , f oS31 , Commrnt b, 
iUu.tralioD 3. It ill denr that f'f'Spond,nt.' b,ilu", to d i:l4"l., th, 
prnrlire htl'f in u.sUt "'0." purprn!tful, and that thf'Y iuttndrd tll:.t 
Attion bt tlbn in ,.,.li:&O« on thtel:limNi dilliuttf'f'lltNfIf'N or tht 
.. n·ice lind it. tlrOchl4in ('onN'rn ror tht rli,n",' intf'l"f"I'tI. 

to N,ithtr ia this n rriminal pr()('rt'dil~ 'or "\\'illfllll~' " " iolfttinc Ihf' 
Act ,54 Stat, 8.s7,:'LS 3mtndcd, l oS U, S. C. § 8Ob-lj, nor:\ proeetdinc 
10 ffovokr or lU! r'If'nd :l ft'giatfation "in tilt public intf'rt"t't ," 54 StAt. 
SSO, as ::amendtd, loS r , s, C. § 8Ob-3. Ot htf ron~if l("f:lt iolUi m:'ly 'tNt 
rr'e\'ont in rurh pfOC'H'<iincs, Comp:t rt Ftrltrol ( 'ommulljtotioltl 
Com",'n ,., "'men'en" Broadealt ing Co" 34i l!. S. 2S .. 1. 

• 
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luit for a preliminary injunction in ~'hich the relief lOu"'t 
is . .. the diooenting jlldg .. below char..,terized it. the 
"mild prophylactic." 306 F. 2d. at 613. of requiring a 6idu­
ciary to disclooe to hi. cliento. not &II his aecurity hold­
inp, but only hil dealings in recommended securities just 
before and after the ilOuance of hi. recommendation .. 

The content of common·1aw fraud haa not remainf.'d 
ltatic as the courts belo~' """m to have ... umed. It b .. 
varied, for example. with the nature of the relief lOu",t. 
the relationl!lhip between the parties. and the merchandiae 
in iSlue. It ill not necessary in a suit for @Quitable or 
prophylactic relief to e.tablish all the e~menta required 
in a luit for monetary damageo. 

"Law had come to regard fraud . . ... primarily 
a tort. and hedged about with .tringent requirementa. 
the chief of " 'hich ,u.s & .trong moral, or raUler im .. 
moral element. while equity regarded it, as it had al1 
alon, re,arded it. II a conveniently comprehenaive 
" 'ord for the expre .. ion of a lap .. from the hi'" 
ltandard of coll .. i.ntiou,n ... that it ex..,ted from 
any party occupying a certain contr..,tual or 6du­
cil.ry relation to~·a.rd another pany'" n 

"Fraud h .. a broader meaning in equity [than at 
law) and intention to defraud or misreprMent is not 
a neoeuary element." U 

U Hanbury, Modl'm Equit)' (8th td. 1062), 843. 9r'f' Lell~r of 
Lord H.rchri~ke to Lord Kftmf!, dlltrd June 30, 17~9, printrd. in 
ParteN, Hi,lory of the Court of Chl\nC'N}' (1828), MlS, quolM in 
SI"If'II, Prin(ipltl or Equity (Uth f'd , IPf!O), 49&: 

"Fnud i, infimtt", lind Wf'r'f' 1\ Callrt or Equity Ont'f to II\)' do .. 'n 
"II~, hoI\' far Ih('), would 10, :'Inrl no futher, in utendinc Ibt'ir 
relief acaiDit it. or to d"fine .. tnt'tly tbt .ptt;'" Of f,\; d"Dt'f' of it. the 
jUNdictiOD would be (ftunptd, o.nd pupeh."Uy ,,1 udal by nt~' lttwme. 
lfhit'h the fertility of m:an', in\'fnt ion would eontn\,e ," 

"De ruDiak, HAndbook or Modem Equity (2d ed. 19M). 23.\. 

E - 13 
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"Fraud . indeed. in the ~n5C of • court of equity 
properly illclurip~ ftll u 's . amiMioll! and ronceal­
Illellts "hich ill\'ol\'(' 11 h reach of lega] or equi table 
duty, trust. or cOllfirlrncr. justly reposed. and are 
illjUriOI1S to anotllf~ r , or hr whirh In, undue alld 
unconsr icntious ad\'8nla~r I~ taken of &nother." 4l 

Xur i~ it necessary ill a ~uit uj;.!ai lls t a firluciary. whirh 
COII~rcss recoJtni7.ccI tht' 11I\· ... clment advi!Cr to be. to 
cst anlish all the elemelll~ rPfl' lI rcrl ill a ~uit ~ain!t a party 
to 8n arms-length transaction Courts hl,'e impo!ed on & 

fiduciary an affirmative duty of lIutm~t. good faith . Ind 
(ull anu rair c!isrlosurt" of al1lllaterial facts, " It as well .. 
all affirlll8th'e ohliratioll "to employ reasonable care to 
a\'oid misleadinl[" q his clients. There haa al!o been & 

Ilrowing rf'COgn ition by C'ommol1-1a'" courta that the lIoe­
trines of fraud and deceit " 'hiC'h developed arouno trans­
Ictions involving land and other tanKibl~ l~m8 of .. .-ealth 
are ill-suited to the sale of SlJC'h intangiblE'S IS advi~ and 
securities. and t.hat ac("ordin gly. the doctrints muat be 
adapted to the merchandise in issue,u The 1909 Nt". 
York case of Ridgely v. K .. "e, 134 App. Diy. 647. 119 
!'<. Y. Supp. 451. illu,trates this continuing development, 
An investment adviser who. like rf'sPOl1d~nt.l , published 
an in\'estrnent ad,·jsory sen·iec. agreed, for compensation , 
to illBuence his clients to buy shares in a certain ~urity. 
He did uo! disclose the agr""mcnt to hi. clirnt but sought 
"to excuse his condurt by asse rt ing that . . . he honeoUy 
believed . that his .ubscribers would profit by hia ad-

" .V oa rt ' .. rrnll'/orrf. 1:;0 l '. ~ l~l, 118, Cl'lfltlr\C 1 Slnry, Equity 
JUl'. II ~j . 

U Pro.':.&f'r, L 'nt' 01 Tn"~ (It'I.\.'H , ":l"'-S:L~ ((,Iflnr I".'~). s,.,. pn­

(,DII.,· 1\N'tnn, rr:m~I-Cfl n('f';t lm~n l M4t :'\on-OI~lf\oou", . 15 Tt!C\ll L. 
nt,\ I. 

n 1 H;lrptr :u,.1 J:unH (I!\YiI , Til,. L,,\\' nr Ton 3', 5-&1. 
.. s. ... ~('nrra"y SlmlnlOllI , CI\"II Ll.lb.ht,- :.nd 'ht Stt-unl.,.... .\1"1, ... ' 

\".,11" L. J , 2'2; (193.1" 
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vice ... . " Th. eou.t., holdin, thaI "his belief in the 
.. undn_ of his advice is .. holly immaleri&l." declared 
the ad in queetion "a palpable fraud." 

w. eannol .. ume that Con ...... ilt .nootin, JeaiaIa.. 
lion 10 prev.nl fraudul.nt p.acliceo by inv,.lmenl ad­
vian, wu unaware of theAe development. in the CIDI'II­

mon law of fraud. ThUI, even if we were &0 acree with 
the COUN below that Con.,. ... hOli intended. in e«eet. 
10 eodify th. common law of fraud in the Invealment 
Advisen Act of 1940. it would be Ioci .. l 10 eonelude 
thai Con ..... eodified th. common law "remedially" u 
the ""UN bad adapted it to th. p",vention of mudu!ent 
IeCUritiei tranuc:tion. by fiducia.riet, not "technically" .. 
it hu traditionally been applied in dam. luito bet .... n 
parti .. 10 armt-1<ncth tran ... tionl involvin, land &ltd 
ordinary chottelo. 

The forqoin, analyois of the judicial t ..... ment 0' 
common-law fraud reinforcft our conclulion thal Con .. 
~. in empowerinl the court. to enjoin any pne­
tice whic:h operate. .... a fraud or deceitll upon • client, 
did not intend 10 nquire proof of intenl 10 inj .... 
and actual injury 10 the eli.nt., Consr- iDleodod the 
Invealmenl Advisen Act of 1940 10 be -"*' Jib 
other ReUrit.ia \ociIlalion ".nacted for the pu __ 01 
avoidinl fraucia," If not technically and mtrictiveiy, but. 
rath •• ae.ibly 10 .ffectuot. ito ... medial pu...,.... 

II. 
We tum no~' to a con.ider.tion of whether the lIp8cifia 

""nduet h .... in i_u. wu the type which Con_ in­
tended 10 n:ach in the Inveatment Advisen Act 01 UNO. 
II io arsuable-indeed it ..... arsued by· ...... in_, 

.t 3 8u~rIADd. Blatutory Con.truclto. (3d "'" leu) , JI2 ..... 
(n..,. .-). s..11 .... 3111. Y . U. L n... 18.1 ; C .t. 3D U • 
• , Chi . L. n... 121. 131-147. 

E- I~-



16 S. E. C. " . rAPITAL G ,\IX~ Bl"REAC. 

counsel representali\'es" ..... ho testified belore the Commi .... 
sian-that Any " trading by iln-estl1lent counselon for their 
0\\' 11 account in securities in wh ich their clients were in· 
tel'ftted ... ," " ereatea a potential conflict of interests 
"'hieh mu.t be eliminated. W. need not go that lar in 
thil cue, linee here the Commission seeks only diaelOlure 
of a con6ict of interests voith significantly greaur poten­
tial for .buse than in the situation deecrihed above. 
An adviser ~;ho. like respondents. secretly trades on 
the market effect of his own recommendation. may 
be motiv&ted.~nlCiou.ly or unconsciously-to recom­
mend a liven eecurity not becall!le of ita potential for 
lone-run price inerea .. (which ~'ould profit the elient). 
but bee.UIe of ita potential (or s,hort,..run priee increue in 
retpon8e to anticipated activity from the recommendation 
("'hieh would profit the adviser} ." An inv .. tor _kin, 
the advice or a registered investment adviaer mUlt, if the 
I'eillative purpoae i. to be aerved . be permitted to eval­
uate lueh overlapping motivation. , through appropriate 
diacloaure, in deciding " 'hether an adviaer iI aervin, "two 
muten" or only one, "especially , , . if one of the m,u.. 

ten happen. to be economic aell intereat." Unil.d 8141 .. 
v. Mu,;.ftppi V<1lley Co., 364 U. S. 520, 549." Aeeonl-

.. 9f.e Itsl Ir('ompnn);nl nolt 2i, "'pro, 
•• For & di5(,u~lon of Ihr rff~l!I of im'tttment Id\'ool"Y Itnirf. 

I"I"f'OCIUntndltiom on thf' m:ukel pritf' or ~uriti",.!'H ~olt, 51 CaliL 
L. n .. ·. 23'2, 233. 

NThLi Court, in diK'lI~i lll eonftir!!I oi in!ttHt, hI!" ~itt: 
"The !'tUGn of tht nllf' inhibitinl A r!Arty who ()«('upittl eon.ficknli.,1 

ADd 6durillry I'flnliONl towurl .nolhtr from A6fuminc Mtnronilfie 
poeitiOni to hi, prindpal in ml tlr" in\'ol"'hl the lubjf"C:t m.atttr or 
the trult Li tomrtimtt laid 10 rt~ t in.1 Mmnd publir J'IOIic:y , but it.lIa 
i, jU.fifwd in 11 fftocmtion of the luthoriltl tivt df('IIlr:1.lian that DO 
min ran ItI"VI!' h'ro ml!lttr'l! : lind l'onfidr nng th:ll hum:ln nOol1l1'f mUl't 
bt dult 1I'itb, fhl!' nlll" dO("! not stop Wllh Bl'tUai vioilltiona or Nth 

• 

• 

• 
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in,ly. we hold that the Inveotment Advile .. Act of 
1940 .mpo .. · ... the coun.. upon a ahowing luch u that 
mad. h.re, to ""Iuire an adviler to make (ull and frank 
dioclooure of hla practice o( ltadin, on th •• lfect o( hill 
recommendation •. 

III. 

Reapondento olf.r three baai" arlumento apinlt thia 
eon.lulion. Th.y afI\Je tirot that ConJfe<ll could bav •• 
but did not, make (ailure to dioclooe material facto unlaw. 
(ul in the Inveatment Adv;"" Act o( 1940. u it did in 
the Securiti .. Act o( 1033" and that aboont lpeti6c \an. 
go .... it ahould not be ... umed that ConJfe<ll intended 
to includ. (ailure to diacl_ in i to .. neral proocription o( 
any practice "'hich operateo AI a (raud or deceit. But 
conaiderin, the hiltory and ch ronololY o( the lt&tUteo, 
thil om_ion does not oeem aigni6cant. Th. Securit.ieo 

tNlt relatioN, but iodudet wit hin it. purpoee the rtmOvai of .n~· 
tftDptation to violate them ... . 

"In Haul"", v. SA«t./U. 201! U. 8 . 71 . 79 .... Mid : 'Tho ollie<· 
lion • • • mt. in their tmdncy. nol in what "'''' dOM in the pal1i<'u. 
Jat tue .. " n.e Court 11;11 nol inqlli~ _bat ..... dont. If that 
Mould be improper it prot.bly would be htddta .M " (Mlld DOt 
IPI'H"'" Urtilrd SIaIu Y. MiMiMJIIli Vall. V C • . 364 U. S. 520. 
660, D. 1 •. 

.. 488 .... 84," ..... nded, 15 U. 8. C. f 77q (a) pro ..... : 
"h thllI be unlawful (or In)' J:"f:l"IOft in the oft'er or ale 01 sny 

If(uritift by the UIt of anr mftlNl or iruotrurDfftl. of tnnrportlttoa 
or conua.unicaHon in inttnlAlt C'Ofnmel'tf or b)' Iht II. of 1M lNill,. 
direoctly or indirf'etl~·-

U(ll to rmploy any dtvK-t, leMme, or artific.e 10 d~rraud , or 
" (2) to obtaiD moM)' or proptny b)' IMa", 01 any Ullllrw Itaft-­

tntnl 01 • material 'atl or In)' ornitlio:n to . f.t e • IIlAterW rAtt ~ 
auy I.a OI"der to make tbe rtlttmtnU made. illl the U.hl of u.. 
cireutnl1 .... under .hieh tb~y wert nadt, DOt .... eliDe. or 

"(S) to nlpte illl lilY trl Dllttlon, pnctiet, or toUrw or bwirww 
whic~ operatta or . 'ould optr3le U I rraud or clemt UPOD the­
pu",b_r." 

,. 
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. \rt of Hl33 was thr. first rxpt'riment in federal rtgulation 
of the SPC'lIriti('!'l; im.luslTY. It Watt understandable there­
fore . for COIl5tTes.c::. ill df"rlaring rertain practicM unl.1\·ful. 
to include both a Jittneral pro!irription against fraud­
ulent and de-cppti\'e pr8('tice~ and . out of a!l abundance 
of ("aution . a specific proscription &Jainst l1ondiaelo­
!\ure. It soon becamf" c1ear. however. Utat the ('Ourts. 
aware of the prp\'iously outlined de\'elopl1lents in tht 
common law of fraud . wpre merging the proscription 
..,inst nondi~losure into the ~neral proscription againlt 
fraud . trpatina:: thp former. in rffpet . as one ,·.riety of the 
lauer. For example. in Securitiell ct Exchange Comm'n 
v. Torr. 15 F . RU\lp. 315 (D. C. S. D. N. Y. 1936). rev'd 
on other grounds. 87 F. 2d 446. Jud"" PaUerson held that 
8uppr~siol1 of information tnaterial to an p\'aluatioll of 
tht disintf'restf'dlltss of inn'stmt'nt advice !foperated as 
a deceit on purch ... rs." 15 F. Supp .. at 317. Later .aSl'l 
also trrated lIolldi~closurp as OIiP variety of fraue! or de. 
c.it." In light of this . and in light of the evident purJXlR 
of the Inve'tment Advi .. ,.. Act of 1940 to substitute a 
philosophy of disclosure for the philoaophy of rove.! 
emptor, we cannot &s8ume that the omisaion in the 1940 
Act of a specific proecription against nondiscloaure "·u 
intended to limit the application of th~ antifraud and de­
("eit provisions of the Act 80 as to render the Commi.ion 
impotent to enjoin suppression of material facts. The 
more reasonable Ulumption. considering what had tran· 
spired between 1933 and 1940. i, that Conlr .... in enact­
in~ the Inve,tntent Advisers Act of 1940 and proecribing 

:.-: Srf' Arrh,r \', S"un'ti" ct· F.rrlloIlO' ( 'orum',, _ 1:1.1 F. :M i!\5 
fC . . , . Sih Cir,), "Nt. df'n iffi, :UI'l r. S. ~fij : rItOr/'A H"QJ." , d' ('/I, " , 

,I;,II"I/,;li" ct· EzrlttUlQ' rom,,,'n . l:lfI F. 2d ... , .. fC .. , . :.!tI ('ir.) , N'rt . 

drnirrl, 321 r . S. i 86: .4r1"" HIIQllu \', Su.u';r i,. ~ Erda,.,,. 
( 'nmm'l/ . Ii. F 211 OOfi (C. A. D , C, elr,) : ""orn~ ,t lI'h ll",rv \', 
,f;.",,,i ti,. do Ezrltatlu' rmllm'" , 177 r. :!fl ~t2R Ie ,\ , n . C Cir.l : 
sp,,,t ". Traruoln"riro rOtp ,. :!3.S F, :!tI 300 (C .. , . 3.1 e lr) 

£- J e 
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any pract ice which operates "as & fraud or deceit ," d«med 
8. specific proscription against nondisclosure !urpluaace. 

Respondents also argue that the 1960 amendment U to 
the InvH lmpnt Ath' j!M"flj Act of 190W justifil"S • naTrO\\' in­
terpretation of the orii[inal f'nacfmcn t. The amendment 
made two si~llific.nt chanjEe8 whieh are re1evant here. 
uManipulati"e" pr&Ctic~ were added to the hat of thOle 
spe('ifical1y proscrihfd. Tht'te is nothinp: to !UUHt. ho""· 
e"fOr. that with respect to a f'equirf'mrnt of disdoaure. 
"manipulative" is any broader than fraudulpnt or decep­
tive.:" Xor is thf"rt' any indication that by addiul' 
the np\\' proscription ConJ[ress inttlH.Ject to narrolA; the 
!COpe of the original pro5Cript ioll. The nf'''' amend­
ment also permits the Commi~iol1 "by ruleos and re~ul.· 
lions r to 1 cif"fine. and prf'scribe nlC':ans rrasonably desiglltd 
to prevent. such acts , prac:tiC'e!. and COUne!l of bllsine811 &3 

are fraudulent . riecepti"r . or manipulative." The leg­
islative history offen no indication . howe\'er. that Con­
gress intended such rules to suhstitute for the "general 
and flexible" antifraud provisions which have long beoen 
considered nect'Ulry to control "thp versatile inventions 
of fraud-doers ." a Moreover. thp intrllt of Con([l't."SS 
must be ('ulled from the e\'ents !liurTOlinding the pusa~ or 

U H Stnl . M7. 15 U. S. C. 18()t)..t. (4) . 
The &lnpndm('nt, :'I!I it is re)" ':Ult hpf?, m:.ti(' it IIn1:.1I.·r,,) ror ;VI 

im'p,lmpnt ad"iser : 
"(4) to pn@,llP in 1In)' 3('t , pNlrtir .. , or eoUf'IIif' flf bUslnf'S "'hirh 

is fraudul .. nt, d«tptiw', or m:lnipullllin·. Thp CnmmiNinn lhAll, 
for the JlUrpoetl or thit plH':llf:.ph (4) b~' "11rs Mel ,.'CuL'\lionI 
dpfin,., IUId p~ri~ mPllnJ rel~n:\hl~' dH<itntd In Jl"",,.nt . IUfb at'''' 
practiN'l, rmd rour'!lt'tl nr bl1sinf'u :IS :n,' rrtl.utiulf'nt. df"rfpth't', or 
manipulative." 

ItSHo, p . g .. 48 SIAl. 8M, :I •• :'Impnrlrod 15 t' . ~ C. ,7Sn(l'l(1 1. 
"'hith ""(f'rI to .uth de';('f's " II ~ 1\", rT\;lnipl1 l:'1'i,'(' , (If''N'fltin' or olhtl'-
1I..iJ.t (r:audulpnt." (Emph:'l,is tl.dtlf'd.) 

' ~ Sto"tmd. v. H,otI , 2~8 Mo. 2 ... ', 263, 15-1 S. W. lOR. 114. 5rC' 
also Mit 41, IUpro. 

f -/~ 
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tllC' l fl.tO 1 ('~i~laliuli . "r()lpillioll~ attriilut"d to a COil· 
j.!rl'!\.!=i tW{,lItr yC'QrR nflrr flH' P\'Cllt CRnnot h,. cOllsirirrro 
rddf' n('(" of the intent o f thr ('oTllil:ress of lA4D," S,.cu­
, it iI's ((. Eu"a" fJP COn/III '" \' , Capital Ga.i,,~ RfMorch 
Rureflu . fllr .. 306 F. 2d GOO. filfi (cfissentinlll: opinion) , 
::; •• , r'" itcd Slalr,. \' , Philadelphia .I'al , Ra.ik, ~'4 p , S, 
3~1. 348--349, 

Rrspondcnts argue. fillall~· . that their advice was !lhon· 
f'!=t" in th,. s('nsc that they hcliP\'rd it was !Io()ulld and 
elid lIot offrr it for the purposr of furthering perMlnal 
pf'f'lIlIinry oh,iccti\·cs. Thi:5. of course, is but another ,,'.y 
of pllttill~ thr rr jt'clrd argument that the element.a of 
tf'C'hniral {,OOlllloll-law fra lld-pllrticularly intent-must 
he eSlnhlishrd hf'fore 811 in jullction requirilliit disclOlure 
l11ay hr ordrrrd, It i~ tht- practice it!elf, howe\'er . • 'ith 
it~ potrlltinl for ahuse, y,-hirh "orx-ratrs as a fraud or 
clere it" within the m('8nin~ of the Act when relr\'ant in­
formation is snppr('S8('d , Th(' Im'estment Ad"isers Act of 
1940 was "directrd not only at rli!lhonor, but al50 at oon­
dllC't that t('mpts dishonor.'" C'"ited State, v , J,/i"i6,ippi 
rnUt"1 Co" 364 I T, S, 520, MO, Failure to disclose ma­
~rial fart~ must he dC'cmt"cI fraud or deceit within its in­
tended meaning, for . IS the experience of the 1920's and 
Irlao's amply re\'(~als , th (' dnrkllrss and ignorance of com­
l11rrrial spcr('r~' ar£' thr ('ouditiol1s upon which predatory 
practic('s hf'st thrive, To i III pose upon the Securities anel 
Exchall,Ke C'ornmissioll the hurden of !!howing delibt'rate 
dishonesty as a condition prrcrdent to protecting inveltors 
throUKh thr prophylaxis CJof disclo~ure would eff('ctiveiy 
nullify the [lrotf'cti\'e purposes of the &tltute, ReldillJ: 
the Act in Ii~ht of its hack,:::round w(' find 110 !!uch req uirt­
lIlent commanded, XE"ilher the Commission nor the 
courts shoulrl br required I. to spparatt the mt"ntal ur~H." 

Peteraon \' , Gret'II lJ ilfr. , :i7~ t!, ~ , 244. 248. of an im'P!IIt­
ment adviser , (or Uthe moth'es of mIn are too complex , . . 
lo srparate , , , ," :lIouc-r \' , Darrm,', 341 r, ~. 267 , 271, 

• 
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The IIt.tute. in recognition of the aciv iaef's fiduciary rela­
tionship to his clienu. requires that his ,ch'ice be di.in~r­
eeted. To insure this it empowers the couru to ff'quire 
dieclOlure of mAlerial fac~. It misconcei\'ea the purpoee 
of the statute to collfine ita application to "dishonest" u 
oppoeed to Uhon~t" motives . As Dean Shulman &aid in 
discuaing the n!\ture of securities transaction. what it re­
quired is "a picture not simply 01 the ahow windo .. , but 
or the entire .tor • . . . not simply truth in the It&te­
mente volunteered . but discioBure."" The high It&nd­
arda or buein ... morality exacted by our la .... ",,,,latin .. 
-the MCuritiel industry do not permit 8n investment ad­
viser to trade on the market effect of hi. a.'n recom· 
dation. without lully and lairly rev.aling his peraonai 
intemts in these recommendations to his clientl. 

Experience has sho",'" that disclol'\ure in such lituationa. 
whHe not onerous to the ad\'iser, is needed to preserve the 
climate of fair dealing "'hich is 60 eMential to maintain 
public confidence in the securities industry and to preeerve 
the economic health or the country . 

The judgment 01 the Court 01 Appeals is revened and 
the .- ;" remanded to the District Court lor proceedingi' 
consistent with this opinion. 

Repf.r&ed and r~mandcd. 

MR. JU8TlCE DouGLA8 took no part in the consideration 
or decision of this CL!e . 

u Shlllm:\l1, Civil LiabililY lind tht Sr<-lIrilirs .o\cl , 43 Yale L. J~ 
:!27, 242 . 
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APPENDIX. 
Ou one oeeasion rupondenta ..ad thort. lOme Ihara or & If'eurity immedialf>ly bfofore sl::LI inc in its Rf'port th:.t 

the If'(urity .. ..... O\-erpmtd. Af .... r the publication or the RtpOrt. mpGndfonts eo\'f'rf'd thf'ir short 1=.2 It"!!. 
Rt:llpondrnts' tnN':trtinf\.'1 are 'l1mmariud br tiM" ComnliAAion aM (0110"'-" -

SOock "'n"-l Pureh....e price Recommp.nded Bold S&Jto prier. Pro/i. 

Continental I~lranar '/15/01) .7'H7~ 3118.'10 3/'l9/oo $()~ IT , 125. 00 
Co. 

UnitccJ Fnlil Co ••• . • _ .• • 5(13, IG, 19, 21}~-22" 5/27/00 6/6,7,9, 10{60 23" -2"' f 10. 72.5. 00 
"1O/1lIJ 

Creole Petroleum Corp . __ 7/5 , 14/10 26Y.-2I'~ 7/15160 7/20, :ll, 21>' -29 I, 762. ~ 
22/01) 

Hart, 8eha«ner 6. \fUlL I/B/ell 23 ',12/flO 1/18, 24*,,"25': 837. 00 
22/1lIJ 

IJnton Paci6c ___ ______ . _ 10128,31110 25" 25" II/I /M 1I/7/M 27 1,757. 00 
Frank O. Shattuck Co • •• 10/ 11/10 16.13 (2.5.3 tOf U /1O IO/ U /60 19!' · 20~' 695. 17 

(purehued r.all c.&. (eunWd 
calli) . pi WI 14.30 un. and 

opllon ooId) . 
pri",) . 

Chotk Full O'XIIIIII . __ • . . 10/4/110 ee,.-Wl 10/14/1lIJ 10/24/110 02~2! i 2, 71'1. 3J 
(ad (oal. (dl_par_ (covered ('.;.urchue ...... ) . price) . -) ....... price) .. .... ). 

AII~h IOItle or Itw .b(n'" ,.",.,.. nUl i,. 10 profihc Uf' dittputM, f'f'I'pondf'nhl do oot "ubtctanli.Dy ron'"' tfw. 
mnliniac 6ru,.., 

. ( . ( 
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SUPREME COURT OF THE UNITED STATES 

XO. 42.-OcroBER TER,.. , 1%3. 

SeeuritiH ant! Exchange Com­
nlwlan , Pl'tition~r. 

v. 
Capital G,illl Rl"SelfCh Burt>au, 

Inc. , et .1. 

On Writ of Certiorari to 
the t!ni\ed Statu 
('ourt 01 .~p(leals lor 
tho Scrood Circuit. 

ro.""mber n. 1063·1 

MIl. Jt'STICE HARLAX , dimnting. 

I .'Quld affirm the jud_m('1\1 below 8ubetantiaUy for the­
teuonl,i\,pn by Judge Moore in his opinion for the rna· 
iority of the Court of Appeals sitting til bnnc. 306 F. 2d 
806, and in hia earl ier opinion for the panel. 300 F. 2d 
746. A ff' ... · additional observation. are in omer. 

Contr.ry to tht' majority. I do 1I0t read the Court or 
Appeals' til ban. opinion .. hold in_ that tither 1 20&-(1) 
01 the In\,e.tmenl Advi .... Aet 011940. 64 Stal. 847 (pro­
hibitinr1ht tmplo),m.nt 01 "an)' d.\'i"". erheme. or uti­
See to defraud any client or proepecu\"(' cHent"), or 
120&-(2).64 Stat. 847 (prohibiting the enpgin, "in any 
tn.nu.etion. practice, or coune of bUlinH! whieh o~ratH 
I.!I • fraud or deceit upon any rlient or prosll'ccth·c 
elient") , is confined by tr&dit ional eommon-la,,· eont'fpll 
01 lraud and de .. it. ThaI courl recorni.ed Ihal "Iederal 
JeCuritis 1& • .-. arr to be construrd bro&dly to ttrfCtuatt 
their remedial purl,...... 306 F. 2d. at 608. It did lIot 
hold or intimate that proor of "intent to injul'C and actual 
injury to clienta" (ante , p. 6) were necesaary to make out 
a eue under theM' aectionll of the statute. Rather it 0" 
plicitly obeerved: uNor can there be any aeriou. dilpute 
that a relalion.hip 01 lruot and con8denee ahould nil' 
belween the advisor and the adviaed," ibid., thus _­
hiJin, that no luch proof 'A'U required. In e!ect. the 

E -.l3 
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Court of Appeals . imply held that the term. of the .tatute 
r~uire . at leut. some proof that an im't.slment .d\'i~r·. 
reromnlrndations ~ not d isinterest~. 

1 think it clear that lIt"hat . "U tho" .. n here would not 
make out I. cue of fraud or brea.c.h of fiduciary relation· 
ship undrr the nlO!t upan!i\'t con~pt6 of Common law 
or equitAble principles. The nondi5Closed f&ets indiea.te 
no more than that thp respondents ptr50nllly profitt'd 
frolll the (oreN'ablt reaction to 50und and impartial 
in\'estment ad\·iee.' 

The cues ('itf'fl hy tlip rourt (Olftt' , p. 18) Ire 1I.'id,. 
of the muk U t\'en I. skelf'tonizrd statement of thrm ... ill 
thow. In Secunl ie. do Errhangt Comm '" \', TOrT, 15 F. 
Supp. 315. "" 'orvd on othor grounda, 87 F. 2d 446. ~ 
{endants . 'ere in effect bri~ to recommend a rertain 
.rock. Although it .... not apparent that they lied in 
moine their recommendations. it .'&5 pla.in that th~y 
.. ere motivated to make them by the promise of reward. 
In the cue before U', there is no v •• tige of proof th.t the 
reuon for the reoomm.ndation. ,,'U anything oth.r than 
& belief in the lOundneoo oJ the inveat.ment advioe riven. 

C""'~. Hugh •• ct Co. v. Securiti.. ct Ezch""f1e 
Comm'n, 139 F. 2d 434. involvtd sal .. of .tock by CUI­

tamers' men to those igllorant. of the market value of the 
ltoeka at 16~ to 415" abo\'e the o"er.th.·rountu price, 
I:lerenda.llt '. employees must have kno'll'n that th~ cus­
tome .. would hIve ... fuoed to buy hId the)' been .,..~ 
of the actual market price. 

I Arrordin, fO ~pondl'nl\' bnl'I (;u\d fhl- rut dOH nnl .ft('lf',u 10 

bt tonl,stPtl), Ih, .nnll.1 I~. Inromf' or C .. plflll GA,"~ RI'!'UlTh 
Bllrr&11 from publi-hint innl lml'nl inform:!!fion :.nd ,d\' irt . 'a11llOll\f' 

15;0.000, EvPD &ttf'PhDC thl" S. E . C:. ~".~. mopnn,l,nl,' rl'OAt 
IrcIII the nadln, fl"lInJlAtllnn.'f in '1",.5110n .... , fIIDm, ... h31 If'!11 ttun 
~,DOO, nUl U)' bui. for an inrf'l'f'ntt' thlf m:pnndrfttl' .d\ite 
. '0.1 t,mtf'll b)' .,U·in"mt .• 'hith mlCht hUf brtn dra" had 
rfotlpondt'ntl' bu)in, Ind w1ltnc Mlh11 iH btf-n mo", aicni(,rant . i.I 
lacki", 00 thla .... rd. 

• 
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The ddt:nrlant in .Yn,.,i8 ct Hi'l'~',htrg , l l1r., \', Stcurili.ta 
do F.rcltnngr. Com IIJ'", 1;7 F. 2cJ 228. dealt in ulliiattd !reu· 
ri t i~. :\Iosl of its custolllers ~Iif'\'('d that the firm WIS 
actin~ only all thrir brhalf Ind tI,al I~ income was derived 
from ("Qmmi~iona: in f&et thf" firm hollght fr:um alld sold 
to it.! customers. and ~ivtrl its illcome Ira III Illark-ups 
.lId mark-downs. The nondisclosure of this basic rela­
tionship did 1I0l. the rourt stated . "lItcf'l'.!arily establish 
that petitiollrr violated thl' anti · fraud provisions of the 
Securities and Securities Exchange Act • . " ld .. at p. 231. 
Ddend.nt', tradillR pratli ••• , howe"tr, w.re found 10 
establilh such a violation; an example of th~ae " '&I the 
buyinK of shares of stock from onf' ('ustomer and the IeU­
ing to another.t a substantially higher price on the I&me 
day. The opinion explicitly distin,;uishes betwten what. 
i. ntcesury to prove common I.a", rraud and the ~ounds 
under aecurities leli.lation .ullicicnt ror revocation or & 

broker.dealer registration. rd., at 233. 
Arlun H~Qht. v. Suunl ie • ..t EzchanQe COMm'n, 11. 

F. 2d 969. concerned the revocation of the license of a 
broker-de.ler who .Iao ,.ve ill\· •• lmenl .dvice but flliltd 
to di.scloee to eUltomen both the best price at which the 
v-curities could be bought in thf' oren markf't .lId the 
prieto whl·h ehe had paid ror t hem. Since the e(nrt u· 
preuly rtlied on lanllua~p ill statut.e~ aud J'ellulalionl 
making unluduiliany omiuion to state a material Cact ," 
id .. • 1 p. 976. thi, cu. hudly atand. for the propo,ition 
th.t the re,ult would h.ve been the .. me hod .uch pro­
"ieionl been a.baent. 

In Speed \'. Tron,nrnuica Corp., 235 F. 2d 369, the 
controlling .tockholder of • ""rpor.tion mode • public 
offer to buy .tock, conceolilll from the olher ah ..... hold.~ 
inrormation )(no"'n to it u an insider " 'hich indicated the 
rnl vllue 01 the atock to be con.iderably ""Itor than the 
price .. t by the public offer. Hod ahoreholde~ been 
.... ore of the conce.lment, they ... ould undoubtedly hove 
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rdused to ~1I : a!\ a. ('O ll~('qu{'n ce of ~lIillg It. t'y suffertd 
ascertainablp. dalnagf'!;, 

In Archer \" Sf'I'uritil'~ ~fo Euhflltgc. Com m'n. 133 F. 2d 
795, defendanl copart !lel"S of a colllpany de.lilll in 
unlisted 5eCuriti('s oollcealf'u tllc name of ClILI,de Westf.ll. 
who W&!J found to he ill control or the bu!iness. ,,"estrlll 
was tht! rehy enahlM 10 lie-fraud the customers of the 
brokerage firm of Harri~, 1I1lham & Co .. for "'h ieh he 
worked &5 IL trader. Secu nties or the custonlen of the 
latter firm were bought by defend.nu' company at under 
the m.rket It"vtl. .lId def£,Hdanu' company sold stCuriti6 
to the clients of Harris, L pham ~t: Co. at. prien above the 
market. 

In .n 01 these cues but Arleen HVf/he •• which turned 
on explicit provisions ',limit nondisclosure, the eone'eal· 
rnent involved clearly reHected dishonest dealing that .... 
vital to the eoll!lUmmation of the rPlevant tr&nsactionL 
No ouch flCtora .'" ",vealed by th. m-ord in the preent 
eue, It is apparent that the Court is able to adtieve the 
result reached today only by ronltruin. these proviaiona 
of the Investment Advise~ Act &I it mirht a pure eon8irt 
of interest IItatute, cr, l.'"itrd Stot~1 v, Afi.SI'"ippi 1'alley 
Co ,. 364 U, S. 520, ,ometh ing whieh this particuw 
legislation does not purport to be. 

I can find nothing in the terms of the l! t&tute or in itt. 
ltgislative hiltory ",hieh lends support to the ab.llute 
rule of di,closur. now .,t.bli>hed by the Court. Apart 
from the other f&etora dealt with in the two opinion. of 
the Court of Appeals, it !tems to me especially sicnifiC!l.nt 
that ConlJ'fll in ellattins the Investment AdviSf'rs ,"-et did 
not inelude the express disclosure pro\' ision found in 
11710)(2) oftho Securiti., Act of 1033, 48 Stal , 84: ."on 

I That If'{'lion m.k,~ II \1nl~wful " to obtam mnnf'~' or pm)"ltrt)' by 
mf'AftI of , • ' t.ny oml'l"Gn In Ihte 1\ ma lf'n~ 1 f_t't ~". In ot\w-r 
to mftke thl' lIatf'ment. m3d,. in lI,hl of llif' C' l lTurrul~n~ UTMif't 
wbieh they were mad" nOl milludll'IC. , ," 

• 

/ 

• 
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thoulh it did eany o\'cr to the AdvUen Ac:t. the com­
p&rablfo frauu and dtocoeit provilionl of the Securities Ad,' 
To attribute the J>rftf'1ICt! of a di.elolure proviaion in the 
earlier atatute to In "abundanee of caution" (pte, p. 18) 
and iLl om"ion in the later ltatULe to • OC?n~nal 
belief that· i1l indu.ion " 'ould be ",urplulAp" eGA" ; p. 
19) is for me a .iI11\11 .... ly unconvineinl uplan.tion' of tltil 
eontroHin. d ifference betW'een the t..'o statute.. f 

Honver oalulary mly be thoulh~ the di.d .. u~ rule 
now lubioned by the Coun. I can find no ... thori~y lor 
it either in the .tatute or in any nculation duly pro­
mu\p&ed thereunder by th. s. E. c. Only ~wo TIImII 
..., we refuted to utend certain proviaionl of the Seeuri. 
tiN Exe:hanp Act of 10M to eneompUI "policy" eoftlid. 
.... ~ion. I~ 1_ u "' .. n~ u iii ... ur..,d here by tho 

'Benicia 17 Ca} of u.. ID33 An aa&bt it uDla ... ful"n) In f'ftllploy 
ally drviet>, Irlwme, or artih to dtfraud. . .. (3) to "...In any 
IruMttion, pratt., or tot,,, of __ ,,1Uth 0fW"'U" DI' ...ad 
operate ... IrMad or dftotoj, upon 1M purruar." Com,.,. thf! 
"""".1 IIwoo p ... "'" ';!h 1ho&.11_(l), (~I.I"'Ia_ 
mmt ,Uvi.n Act, ,w,,., p. - . 

• on. afIUIMnl .. tbat by Iht tim,. 01 ",u't'tmfnt of thr In' ........ ' 
Ad"'-,. Ad in 10.0 Coat'"' had bftoomt .... ft' thai ttwo eourt • 
....... _'Will 1M J'I"*ripUon 1,"iMt DOMWrIOllUft' r I'DllllailWd in 
the l033ltellrilW. Attl 1.'0 Iht ",",1 p,...rir\llm ... , fraud" 
&lao found La the .. me let , A"" , J'I , J8, Ho ..... \"'r, t.ht ont\' f~nI 
ru .. 1DtO u. thtd iI 8rr:,,"'H,. tt .Ido,.,. Co",,,,'. Y. Torr, ...... 
p, 18, ud ...,,.., p, - , 'nw1'll the 'Iilu", 01 , Achariar,. \0 __ 

tha, lUI advitt WII pnaplrd by • "bribe" .... rqua,td by Itwo tN! 
Judp witb dMtit, Suth a dtorieion tan ha.n:lly bf. dfiI'IDId to NC..abIWr. 
tbat. "'~ ......... u'e of " lact "",t .. rial 10 tht- rffipttnt of ill\"f'IIt· 
"'"' advire .. Inud or dtt-tit, Sayi", tht ItUl, it ItnJftI t'Mulily 
lbat • pro ...... ",,",,y proecriblq material CID'Iitliiou nuad br-
t~tr., by C .... \0 be "lUrpIUNp" .. hm It tame to rMC'tinc ~ 
IN) Act. nLi \I p&nirulartr ., whf'n it \I I'I'mfftIbtNd \hal riolI­
flOG of tM frand Mel "",,it .-cUon iI pwt.W\abko erim.~' (,217 
01 tJw Ia_t AdYilt,. Art 01 lDlO, N SIAII. IITI : C ... _ 
mUll haYl bon th.t the I:OUrtl do not ''''01' f'~M'i\ .. fOftItNf1ioDl 
01 tria:liu.l .... 'I.IM1. 
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S. E. C. BItJ" v. LoA ....... 368 U. S. 403. The Ccurl 
Mould have exerciled the lUll. wile judicial mtra.int in 
thil..... Thil iI partioularly 10 .l Ibil Inw)oculOry 
llop 01 lb. li\Jption. It iI conoelvoblo 1b.1 .1 Ibe IrioI 
lb. S. E. C . .... uld h.v. been 01110 10 ",.ko oul ..... under 
lb. llOlut. conolrued ..... nllnllo it. t.nnl . . 

I ... peelluUy dl.onl. 
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SUPREME COURT OF THE UNITED STATE:! 

No. 77-1645 

Tranoamerica Morf4Iagc Advi-
101'1, Inc. (TAMA), eL aI., 

P~titionen, 

v. 
Harry Lew ... 

On Writ of Certionui to the 
UlliLed Stateo Court of AI>­
peaIJ (or the Ninth Orcuit. 

[Xov6"'bo< 13, 1U7D] 

Mn.. J U8TIC': POW':LL, concurring. 

I join thp Court's opinion. which I view &If compatible with 
Illy diuellt ill C'CllflO,t ~'. UniverlilJl 0/ Ch.icago, - U. S., 
aL -, 11"te, a~ 8, 9 . 

E. ·2..'1 



BUPBW COURT OF THE UNITED BTATliS 

ByUablll 

TRANSAMERICA MORTGAGE ADVISORS, INC. 
(TAMA), ET AI.. v. LEWIS 

CERTIORAR[ TO THE UNITED STATES COURT OF APP£AL8 'FOR THE 
NINTH CIRCUJT 

No. 77-1645. Argued March 20. 197~Rea'I\Jtd Octobtr 2, 1979-
Dedded Nonmbcr 13, U179 

Respondent, /I t!h1U'l'holder or petittoner Mortpct Trust. DC America 
(TnL'It), brought this suit in Fedentl District Court lUI a derivative 
nction on behalf of the Trust Hod u 11 claN; acttoo on belWr of the 
T~\'8 ,dw n'holdenl, BII"King that. lleventl trualtftl of the Trust, ita 
ulv~'m(>nt Ildvider, and two corporaliollll uffilillied with the latter, had 
been &\Iilty of vllrio~ fnludd und breadlfS of fiduciary duty in viola· 
t ion oC the Jovestment. Ad" i:;tlli Act of 1940 (Act) . The eomplaint 
sought iujunclive rtlief, ~ission of the inv~lmcnt advisers cootraet 
beh~'ten the TnlIit. und the IldVi...:.ef, restitution of (~ lwd ot ber COD­
siderat ionll JMid by th~ Trw:I , lin accountin, of illt'pl profits, .:lod &Jl 

award or daml~. The Di:iu lct. Court. ruled thAt tbe Act. conftnl DO 
private righL of action und 8c('ordingly di.:;m~~ the complaint.. The 
CourL of AppeaJd rcvenlt'd, holding that "impliclt tion of a privute rigbt 
of uctioll Cor injunctive n:li~r and dallLlt&f'tl in (1I\'or of .:IPllf'Opriate 
plainliffd ill lIt.-e~ry to tlchievc tbe gotll~ of Congrestl in fIUlcting the 
legUiJat.ion." 

Held : 
1. Under § 215 of the Act , which pf'O"it.lbi lb.t cootruc:tll wbOl:ie 

fonnllt.ion or l>er(onmmcc would vioble tbe Act "!!hall be void . •• as 
regarda the rights of" Ihe viol16tor, there ex~ts II. Iimite-d l)rivate remedy 
to void Itn inve!tmenL ttdvi!len. cont r.s('t. The 'anplltge of § 215 iUieIC 
fairly in1lllied u right to Itpl"cilic Knd limited relic! in u. ff'derul court. 
When Congr~ dt'Clarrd ill 1215 thuL u rt lliu contnlCts Itf? void, it 
iute.lldet.l thaI.. the cu.stumdry legal incidenw of voidnt'lSlf ""ould Collow, 
including the avuilubililY of Ii suit (or nsciasion or for lUI injunetiou 
qatil1lS\ eootiuut.od o()erv.tioD of tbe c:onLmet, Mlld lor ft2itituttoR. pp. 
7-8. 

E-:!P 
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• 
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SyU.bUII 

2. 8ectiOIl 200 ur I,he Act-whi ch 1IU1,kl'" it unluwfu l lor lIuy hwa.t· 
men!. N.IV U:tt' f "l<,l f'lIIllluy tilly devlco, 8ClwIIlC, or II rtin t'C to dr r,.. ud ••• 
or to l"ngllg" til tiny t ranllu:liulI, JJrlictlCC, or rou...." of IJUIlIIMWI wh kh 
OIJCntlClS lUI tl (fllml or d l.'tt,1t UI'UII lUI)' cht!ut. or P ro.fJl('CLlvt' dltllt," 

or to CUIU&t' in IIpcelJkod rnlllJolU.(' Iion8 wilh dit'nl ll without m.kml ro­
quired disdollUn...-<iot'lf nol , hoYt'ever, C:~IlI ~ " I.rivule nU!!iIt 01 adlOQ 
for Wullllgt"tl Unlike 1215, f 200 ~Ulli l ly WOIKfl Ort.: certltm ronduct. 
and dONI not. in tUUl' Crtutlt' ur .ut(!f I II)' civil IhlbihtiN. In view of 
Ule Olin""" jlfOvkllOll.lt in alht'f .-.'cl101111 ur Ihe Act ror Cllrlln"inS the 
dUl ietl impo~.od by 1200, it .. not J>ClltIible 10 infer the f!xUt lcnce oC an 
addii tolll! l IJri\'1l11l eflUI!C or acliun. And Ibe mere ra cL II1IIt f 206 WAI 
detll,ned to Ilrol~L In\'(!fllnt'IlL IIdvi8rnl' clitul l dON not rtquirc Ih 
implication or 11 "ovu lu I:KU~ or I c:lwn ror d.~ ou 11k'1t behiU. 
Pp. 8-12. 

676 F. 2d 237, uffinn l'Ci in I)/I; r\, r\:Vllntl'll in IUlrl., Ilud r\:lluUld :d. 

Srlll ... .uno, J .t ddiVl'n.od the Olliuioll or th", Court, in which HUIIGEK, C. J , 
and Ul.4CKWUN, POW ELL, Ind Jt EJINQ\JUlT, JJ .. jOllied. Pu"·~ J ., 6Jed 
a eoncunin& dl ,. l tQu,'nl... WltlU , J ., 61ed • dk.;cn1inl ol,jnioll, in ""hlch 
BIUiINNAH, MARIIJLU.L, Iud STIVINI, JJ" j f)IIM.'ti, 



!t'OTlCE : Thh opinion I, .ubject to form.1 ru1.loll ~'ore pnbllcdlo. 
ta tbe DulllDln." I)rlnt ot Ihe UallN! 8111H ){rporfl , Kuder •• ,. ,. 
quutH: 10 0011'1 the Reporter or Dtele lool, Sup reme Court of tb, 
UnHt'd 8talu, Wllbln,lun, D.C, 20043, or .n, I1volupblc:II or otber 
formal fffOU/la order Ibll torrtctloo. 1111, be ... lIe before tla. pr ... 
IImlDlr, prlo ,De. to prH', 

SUPREME COURT OF THE UNITED STATES 

No. 77-1645 

Transamorica Mortgage Advi-
8Or!!, Inc. (TAMA), et at, 

Petitioners, 
II. 

Harry Lewis. 

On W ri t of Certiorari to the 
United States Court of Ap­
peals for the Ninth Circuit. 

[November 13, 1979J 

MR. JU8TICE STEWART delivered the opinion of the Court. 

The Investmellt Advisers Act of 1940, 15 U. S. C. ISOb-1 
tt .eq., was enacted to deal with abuses that Congress had 
found to exist in the investment adviser!! industry. The 
question in this case is whether that Act creates a private 
cau"" of action for damages or other relief in favor of per!!OnB 
aggrieved by those who allegedly have violated it. 

The respondent, a shareholder of petitioner Mortgage Trust 
of America (Trust), brought this suit in a federal district 
court as a derivative action on behalf of the Trust and as a 
class action on behalf of the Trust's shareholder!!. Named as 
defendants were the Trust, several individual trustees, the 
Trust's investment adviser, Transamerica Mortgage Advisers, 
Inc. (TAMA), and two corporations affiliated with TAMA, 
Land Capital, Inc. (Land Capital), and Tranaamerica Cor­
poration (Transarnerica), all of which are petitioners in this 
case.' 

1 Hereinafter "the petitioners" rden to the petitioners other thAn the 
TruaL. The Trust is a real Ntale invesllIK'nt trust within tile meaniDI of 
IS 856-858 or the Internal Revenue Code. TAMA, in additioD to adva.. 
in, the Truat, manlLged it:) dlly-l~day Optflllion8. Tmnsamerica ~ the 
apoll8Or or the Trust and the parent or Land Capital. Land ' Capital ir 
the parenl 01 TAMA, throuKh • auboidiary, and oold tho Trust it. initial 

• 
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The respondent's complaint alleged that the petitioners in 
the course of advising or managing the Trust had been guilty 
of various frauds and breaches of fiduciary duty. The com­
plaint set out three causes of action, each said to arise un tier 
the Investment Advisers Act of 1940.' The first alleged that 
the advisory contract between TAMA and the Trust was 
unlawful because TAMA and Transamerica were not regis­
tered under the Act and because the contract had provided 
for groB8ly exceB8ive compensation. The second alleged that 
the petitioners breached their fiduciary duty to the Trust by 
causing it to purchase securities of inferior quality from Land 
Capital. The third alleged that the petitioners had misap­
propriated profitable investment opportunities for the benefit 
of other companies aHiIi"ted with Transamerica. The com­
plaint sought injunctive relief to restrain further performance 
of the advisory contract, resciB8ion of the contract, restitution 
of fees and other considerations paid by the Trust, an account­
ing of illegal profits, and an award of damages. 

The trial court ruled that the Investment Advisers Act con­
fers no private right of action, and accordingly dismiBSed the 
complaint.' The Court of Appeals reversed , 575 F. 2d 237, 
holding that "implication of a private right of action for 
injunctive relief and damages in favor of appropriate plain­
tiffs is necessary to achieve the goal. of Congress in enacting 
the legislation." [d., at 239.' We granted certiorari to con-

portfolio of investments. Several of the individUAl trustees were at the 
t.ime or 8Uit affiliated with TAMA, Tran~merica, or other subsidiaries of 
TraMamerica. 

'Each C8Ude of action waif stah .. d 118 a derivative shareholder'a claim 
and restated as a. shareholders clR.B8 claim. 

'The pertinent orden! of the D istrict Court are unreported . 
• The District Court was of the view that it was without. subject-matter 

juriddiction of the respondent's suit. The Court of Appeals rerharacter­
ized the Didtrict Coun't! order dismiSl:l ing tho suit tiS properly baaed upon 
the respondent's rtlilure to state a clltim upon which relid cltn be granted, 
Fed. Rule Civ. Pmc. 12 (b)(6). notillg that the reavondent's lIUit wa~ 
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eider the important federal question presented. - U. s. -
(1978). 

The Investment Advisers Act nowhere expre88ly provides 
for a private cause of action. The only provision of the Act 
that authorizes any suits to enforce the duties or obligations 
created by it is § 209, which permits the Securities Exchange 
Commilliion (Commission) to bring suit in a federal district 
court to enjoin violations of the Act or the rules promulgated 
under it.' The argument is made, however, that the clients 

apparently within the District Court'g cencral federaJ-question juriedic­
tion under 28 U. S. C. § 1331. 575 F . 2d, at 239, n . 2. 

The Court of Appeals in thilJ ease (oUowed the Courta of Appeals (or the 
Fifth and Second Circuita, which also have held that private caU&eB or 
action may be mnintaioed under the Act. See Willon v. flint Howton 
1n ... tm."t Corp., 566 F . 2d 1235 <CA5 1978) ; AbroAo ... on v. Flueh .. r, 
566 F . 2d 862 (CA2 1977) . 

• Section 209, 15 U. S. C. § SOb-g, provides in part as (oUows: 
U(e) Whenever it ('haU appear to the Commission that tiny pertlOD 

has engaged, is engaged, or is about to cngage in any act or practice con­
stituting a violation of any provision of this subehHpter, or or any rule, 
regulation, or order hereunder, or that any person has aided, abetted, 
counseled, commanded, induced, or procured, is aiding, abetting, caunae:l· 
ing, commanding, inducing, or procuring, or is about to aid, abet, coun.eeJ., 
command, induce. or procure such a violation, it may in its discretion 
bring an action in the proper district court or the United. Statee, or the 
proper United States court or any Territory or other place subject to the 
jurisdiction of the United States, to ('njoin such acts or practices and to 
enforce compliance. with thi!! subchapter or a ny rule, regulation, or order 
hereunder . Upon a showing that such person baa engaged, is engaged, or­
ia about to engnge in any such act or practice, or in aieling, abetting, couo· 
seling, commanding, inducing, or procuring any such act or practice, .. per· 
manent or temporary injunction or decree or restraining order shall be 
gnnted without bond . The Commission may transmit ruch evidence u 
may be available concerning any viohltioD of the proviBioD! of this 1Ub­
chapter, or of any rule, regulation, or order thereunder, to the Attorney 
General, who, in bis discretion, m.lly mslitute the appropriate criminal 
procedinga under this subchapter." 

The language in § 209 <e) lbat authorizes the Commis.<ioD to obtain an 
injunetion against persons "aiding, abetting, ... or procuring" violatioIUI 
of the Aet was added to the shl.tute in 1960. 74 Stat.. 881. 

E -34 

• 

• 

• 



• 

• 

• 

77-1G4r-QPlNION 

4 TRANSAMERICA MORTGAGE ADVISOHS v. LEWIS 

01 investment advisers were the intended beneficiaries 01 the 
Act and that courts should therelore imply a private cause 01 
action in their favor. See Ca,mon v. Univerrity of Chicago, 
- U. S. - , - ; Cort v. Ash, 422 U. S. 66, 78 ; I . I . Caae v. 
Borak, 377 U. S. 426, 432. 

The question whether a statute creates a cause 01 action, 
either expressly or by implication, is basically a matter 01 
statuwry construction. TO"Uche Ro .. &: Co. v. Redington, 
442 U. S. - , -; Cannon v. UlIiverrity of Chicago, ""pra, 
at -; see N alional Railroad Pas.enger Corp. v. National 
ABBociation of Railroad Paas. ngeTa, 414 U. S. 453, 458 (bere­
inafter Amtrak). While some opinions of the Court have 
placed considerable emphasis upon the desirability 01 im­
plying private rights of action in order w provide remedies 
thought w effectuate the purposes of a given statute, e. g., 
I. I . CaBe CO. V. Borak, ... pm, what must ultimately be deter­
mined is whether Congress intended W create the private 
remedy asserted, as our recent decisions have made clear. 
Touche R08& <t Co. v. Redington , 3Upra, at -; Cannon v . 
University oj Chicago, aupra, at - . We accept. this as 
the appropriate inquiry W be made in resolving the i88ues 
presented by the case before us. 

Accordingly, we begin ",ith the language of the statute 
itself. Touche Ro •• &: Co. v. Redington, ""pra, at -; 
Cannon v. Univerrity of Chicago, ""pra, at -; Sanla F. 
Indust., Inc. v. Green, 430 U. S. 462,472; Piper v. Cw-Craft 
Indus., Inc., 430 U. S. 1, 24. It is asserted that the creation 
of a private right of action can fairly be inferred from the 
language of two sections of the Act. Tbe first is § 206, which 
broadly proscribes fraudulent practices by investment advis­
ers, making it unlawful for any investment adviser Uto employ 
Any device, scheme, or artifice to defraud . . . or t.o engage in 
any transaction, practice, or course of business which operates 
as a fraud or deceit upon any client or prospective client,''' 
or w engage in specified transactions with clients without 

\ 
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making required disclosures.' The second is § 215, which pro­
vides that contracts whose formation or performance would 
violate the Act "shall be void •. . sa regarda the rights of" 
the violator and knowing successors in interest.' 

'Section 200, IS U. s. c. 1801>-6, reads .. 10Uo .... : 

"I tK>b-6. Prohibited transactions by invelrtmeDl advisers. 
"h !hall be unlawful ror any investment advi.t!er, by UIIe of the mails 

or any means or imtrumentality of intentlale commerce, directly or 
iDdirectly-

" (1) to employ any ~vjce, acheme, or artifice to defraud any client or 
prospective client.; 

"(2) to engage in any tra.n.sa.ctioD, practice, or COUI"8e of business "lUeb 
operates &IJ a fruud or deeei t. upon any client or prospective client; 

"(3) acting as principal for hia own account, knowingly to lieU &DY 
security to or purcha!e any security from .. cUent, or acting .. broker for 
.. peJ'lK)O other than such client , knowingly to eft't=Ct any sale or purcbue 
of any 8t'Curity for the account. or 8uch client., without diKlosinc to such 
client in writing hefore the completion of such tranaa.ctioD the capacity i.D 
which he is acting and obtaining the con.seot of tbe ctient to such trana­
action. The prohibilioDJf or tll is paragraph sba.U nol. apply to any t.ran&-­
aclion with a CWltomer of a broker or dealer if such broker or dealer is 
no~ acting M aJl iDveI3tmen' advixr iD relatiou to weh tranACtioD; 

fI(4) to enpge in any let., pract.ice, or coune of business which is fraud­
ulmt, deceplive, or manipulative. The CommiMion shall, for the PUI'JX*I 
o£ this paragnph (4) by rule!! and regulatioruJ define, and Pl'f:8Cribe 
means feUODltbty deeigned to prevent, such acu, practices, and c:ow-. 
of business aa are rnludulent, decepti .. 'e, or manipulative." 
Secl;on 200 (4) w .. added I. lbe m,",. in 1960. 74 Slat. 887. At thaI 
time Congress aJ.ao extended the proviaioll8 of 1206 to all ioveruuent 
advi!ere, whether or not such adviaen were nquired to register under 
1203 01 tbe Act. Ibid . 

• Sec'ion 215, IS U. S. C. § BOb-15, reada in ""rt .. 10Uowo: 

"18Ob-15. Validity.1 cootracll! 

"(b) Every contrlct made in violation o£ any provision of this subchapter 
and every contrllct heretofore or hereafter made, the performance of whjch 
involVe*! the violation of, or the contioulioce or any retatiooabip or pru­
tice in violatioo or any provision or this wbchapter, or any rule, ftI\1l&­
tiOD, or order thereunder, shaD be void (1) u regards the rigb\a of &DY 
pentOD who, in violation of lOY such provi8ioD, rule, regulation, or order, 

• 

• 

• 
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It is apparent'that the two sections were intended to benefit 
the clients of investment advisers, and, in the case of § 215, 
the parties to advisory contracts as well. As we have pre­
viously recognized, § 206 establishes "federal fiduciary stand­
ards" to govern the conduct of investment advisers, Santa Fe 
Indus., Inc. v. Green, 430 U. S., at 471, n. 11; Burlc8 v. Lasker, 
- U. S. -, -, n. 10 ; SEC v. Capital Gaim Research 
Bureau, Inc., 375 U. S. 180, 191-192. Indeed, the Act's legis­
lative history leaves no doubt that Congress intended to 
impose enforceable fiduciary obligations. See H. R. Rep. No. 
2639, 76th Cong., 3d Sess., 28 (1940) ; S. Rep. No. 1775, 76th 
Cong.,3d Sess., 21 (1940); SEC, Report on Investment Trusts 
and Investment Companies (Investment Counsel and Invest­
ment Advisory Services) , H . R. Doc. No. 477, 76th Cong., 2d 
Sess., 27-30 (1939). But whether Congress intended addi­
tionally that these provisions would be enforced through pri­
vate litigation is a different Question. 

On this Question the legislative history of the Act is en­
tirely silent--a state of affairs not surprising when it is remem­
bered that the Act concededly does not explicitly provide any 
private remedies whatever. See Cannon v. Univer:rity of 
Chicago, supra, at - . But while the absence of anything 
in the legislative history that indicates an intention to confer 
any private right of action is hardly helpful to the respond­
ent, it does not automatically undermine his position. Th~ 
Court has held that the failure of Congress expressly to 
consider a private remedy is not inevitably inconsistent with 
an intent on its part to make such a remedy available. 
Carmo'" v. U"iver:rity of Chicago, supra, at -. Such an 

man have made or engaged in the performance or any such contract., and 
(2) u regards the rights oC any penroD who, not being & ps rty to such 
contract, shall have acquired any right thereunder wi th ~ctual kuowledge 
DC the facts by reltson oC which the making or performance of such con­
tract was in violation of any ~u('h Ilrovi.sion." 
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Intellt may appear implicitly in the language or structure or 
the statute, or in the circumstances of its enactment. 

In the case of § 215, we conclude that the statutory lan­
guage itself fairly implies a right to specific and limited relief 
in a federal court. By decl .... ing certain contracts void, § 215 
by its terms necessarily contemplates that the i88ue of void­
ness under its criteria may be litigated somewhere. At the 
very least Congre88 must have aasumed that § 215 could be 
raised defensively in private litigation to preclude the enforce­
ment of an investment advisers contract. But the legal con­
sequences of voidness ace typically not so limited. A person 
with the power to avoid a contr""t ordinarily may resort to a 
court to have the contract rescinded and to obtain restitution 
of consideration paid. See Deckert v. Independence Corp., 
311 U. S. 282, 289; Williston, Contracts, 3d edition, § 1525 ; 
Pomeroy, Equity Jurisprudence, ·4th edition, §§ 881 and 1092. 
And this Court has previoueJy recognized that a comparable 
provision, § 29 (b) of the Securities Exchange Act of 1934, 15 
U. S. C. § 77cc (b), confers a "right to rescind" a contract void 
under the criteria of the statute. Mill. v. Electric Auto-Lite 
Co., 396 U. S. 375, 388. Moreover, the federal courts in gen­
eral have viewed Buch language as implying an equitable cau..,. 
of action for rescission or similar relief. E. g., Kardon v. 
National Gypll'Um Co., 69 F. Supp. 512, 514 (DCED Pa. 
1946) ; see III 'Loss, Securities Regulation 175&-1759 (2d ed. 
1961). Cf. Blue Chip Stamp. v. Manor Drug Store., 421 
U. S. 723, 735. 

For these reasons we conclude that when Congress declared 
in § 215 that certain contracts are void, it intended that the 
custolnary legal incidents of voidness would follow, including 
the availability of a suit for rescission or for an injunction 
against continued operation of the contract, and for restitu­
tion.' Accordingly, we hold that the Court of Appeals was 

• Oue potISibility, or COUt'tif!, i:; that. Congr~ intended that claims under' 

• 

• 

• 
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correct in ruling that the respondent lDay maintain an action 
on behalf of the Trust seeking to void the investment advisers 
contract' 

We view quite differently, however, the respondent's clailD8 
for damages and other monetary relief under § 200. Unlike 
§ 215, § 206 simply proscribes certain conduct, and does not in 
terms create or alter 'any civil liabilities. If lDonetary liability 
to a private plaintiff is to be found , it must read it into the 
Act. Yet it is an elementar canon of statutory construction 
that where a statute expressly provides a particular remedy 
or remedies, a court must be chary of rcading others into it. 
"Whcn a statute limits a thing to be done in a particular mode, 
it includes the negative of any other mode." Botany Mill. v. 
United State., 278 U. S. 282, 289 (1929). See Amtrak, aupra, 
414 U. S., at 458; SecuritieB Protection Investment Corp. v. 
Barbour, 421 U. S. 412, 419; T. T. M. E., Tnc. v. United Stat .. , 
359 U. S. 464, 471. Congress expressly provided both judicial 
and administrative means for enforcing eompliance with § 206. 
First, under § 217 willful violations of the Act are criminal 
offenses; punishable by fine or imprisonment, or both . Sec­
ond, § 209 authorizes the Commission to bring civil actions in 
federal courts to enjoin compliance with the Act, including, 
of course, § 206. Third, the Commission is authorized by 
§ 203 to impose various administrative Il&Ilctions on pe....,"s 
who violate the Act, including § 206. In view of these express 
provisions for enforcing the duties imposed by 1206, it is 
highly improbable that "Congress absentmindedly forgot to 
mention an intended private action." Cannon v. Univerlitv 
of Chicago, - U. S., at - (POW':LL, J ., diBsenting). 

J 215 "DUJd be raUted only in state court. But we decline to adopt INch 
an momaloUtl coDstruclion without I!IOme indication that CoDen- in fact 
wi~ to remit the litic:atioD of A federal ri,ht. to the !lIte cou..rtl. 

tluriBdiotioD of tIlIch suiu would exist under 1214 which, t.hou&h 
referrioc in te1'll18 ooly to "suits in equity to enjoin viola tiona," would 
equally 8UIt.ain .etioDe where lIimple declaratory mid' or ~ is 
...,pt. 
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Even seU:ed rules of statutory construction could yield, of 
course, to persuasive evidence of a contrary legislative intent. 
Securities Proteolio1l Investor Corp. \". Barbuur,421 U. S. 412, 
419; Amtrak, supra, 414 U. S., at 458. But what evidence of 
intei.t exists in this ease, circulllstantial though it be, weighs 
against the implication of a private right of action for a mone­
tary award in a case such as this. Under each of the securities 
laws that preceded the Act here ill question , and under the 
Investment Company Act which was enacted as companion 
.legislation, Congress expressly authorized private suits for 
damages in prescribed circumstances." For example, Con­
gress provided an express damage remedy for misrepresenta­
tions contained in an underwriter's registration statement in 
§ 11 (a) of the Securities Act of 1933, and for certain mate­
rially misleading statements ill § 18 <a) of the Securities Ex­
change Act of 1934. "Obviously, then, when Congress wished 
to provide a private damage remedy, it knew how to do so 
and did 80 expressly." Touche RON &: Co. v. Redington, -
U. S., at - . Blue Chip Stamps v, Manor Drug Stures, 
421 U. S., at 734; see Amtrak, supra, 414 U. S., at 458; 
T. I. M. E ., Tnc. v. United State., supra, at 471. The fact 
that it enacted no analogous provisions in the legislation here 
at issue strongly suggests that Congress was simply unwilling 
to impose any potential monetary liability to a private suitor. 
See Abrahamson v. Flechaner, 568 F . 2d 862, 883 (Curiein, J ., 
dissenting) . 

The omission of any such potential remedy from the Act's 
substantive provisions was paralleled in the jurisdictional sec-

"Bee Securities Act of 1933, §§ 11 and 12, 15 U. B. C. §§77k and 771; 
Semrili .. Exchange Act of 1934, §§ 9 (e) , 16 (b), and 18, 15 U. B. C. 
§§ 71i (e) , 78p (b), and 78r ; Public Utility Holding Company Act of 
1935, §§ 16 (a) and 17 (b) , 15 U. S. C. §§ ,9p (a) and 79q (b) ; Truot 
Indenlure Act of 1930, § 323 (.), 15 U. S. C. § 77www (a) ; Investment 
Company Act orI040, § 30 (I), 15 u. S. C. § S08-29 (I) . 

fAD 
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tion, § 214." Early drafts of the bill bad simply incorporated 
by reference a provision of the Public Utility Holding Company 
Act of 1935, which gave the federal courts jurisdiction "of aI1 
IIIlits in equity and octiom at law brought to enforce any 
lialn1ity or duty created by" the statute (emphasis added) . See 
S.358O, 76th Cong. , 3 Sess., § 203 (introduced by Sen. Wagner, 
Mar. 14, 1940); H. R 8935, 76th Cong., 3d Sess., § 203 (in­
troduced by Rep. Le&, Mar. 14, 1940) . After hearings on the 
bill in the Senate, representatives of the investment advisers 
industry and the staff of the Commission met to diacl188 the 
bill, and certain changes were made. The language that was 
enacted as § 214 first appeared in this compromise version of 
the bill. See Confidential Committee Print, S. 3580, 76th 
Cong., 3d Sess., § 213. That version, and the version finally 
enacted irito law, S. 4108, 76th Cong., 3d Sess. § 214, both 
omitted any references to "actions at law" or to "liability."" 

u 8e<tioD 214, 15 U. S. C. § BOIrl4, provid .. : 
"1800-14. JUl"i9dic:tiOD of offenses and suits. 

"The district courts of the United States and the United States courts 
of any Territory or other place subject to tbe jurOOiction of the United 
States sha.Il bve juri.wction of violations of this subchapter or the rules. 
regulatioD8, or orders thereunder, and, concurrently with State and Turi­
torial (Curts, of aD suits in equity to enjoin any violation of this sub­
chapter or the rules, regulations, or ordel'8 thereundeT~ • .\ny erimiDa.I 
proceeding may be brought in the district whereio any act or transadion 
constituting the viobtion occurTl'd. Any suit or action to enjoin any 
violation of this subchapter or rules, f'tgUiations, or ordenJ thereunder, 
may be brought in any such distriet or in the distriet wherein the de­
fendant is an inhabitant or tnmsaets business, and pl"OCe$ in such eases 
may be eerved in any distriet of wruch the defendant is an inhabitant or 
transacts business or wherever tbe defendant may be found. Judgme.nbi 
and decrees 60 rrndered shall be !Ubjett to review as provided in S«UoDS 

225 and 347 of Title 28, and St'Ction 7, all amended, o( the Act entitled 
'An Act to establish a court of appeab for tbe District of Cclumbi&,' 
approved February 9, 1893. No C~18 shall be asses;ed (or or apinst. 
the CoDlIllitEioD in IDy p~g under this 8Ubchlpler brougilt by Dr 

ap.iDst the {Ammjtilion in &.Dy court." 
U The Mpondeot. .flUes that. Ole omW1oo of any refermce in § 214 

E -41 
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The unexplained deletion oC a single pbraae Crom a jurisdic­
tional provi.ion ie, oC course, not determinative oC whether a 
private remedy exiota. But it ill one more piece oC evidence 
that Congret18 did not intend to authorize a eaU8e oC action 
Cor anything beyond limited equitable relieC." 

Relying on the Cacton identified in Cort v. A.h, IUprrl, the 
respondent and the CommiBoion, .. amicus curiae, argue that 
our inquiry in thill cue cannot .top with the intent oC Con­
,,""88, but muot consider the utility oC a private remedy, and 

to "actioM at r.,," iI without relevaDce becaUlJl! juriedictioD over lUeb 
, .... u tbie would oftea .xioI uoder 28 U. B. C. f 1331 , the .... nol 
redentl-qUttltKnl jUriadicttoD ItaItute, and beeaw.e there wu DO expreN 
. tatmleot that the OlIliMion W&d intended to prtdude private remediel. 
But the ","""Dd'Dt COD<edea tbat the lansua .. 01 1214 wu probably 
narrowed in view of the .bllence from the AdvWel'lll Act of &Dy expre. 
provision (or I printe c:aUle of action for ciamal'fll. We I Pft. but fi.Dd 
the omilBion incoDlment more generaUy with aD mteDt on the part of 
Conrreu to make web. remedy available. 

11 Conlret18 amendtd tbe Iovettment CcmpMDY Act in 1970 to create 
B narrowly circumacribed. right of action for dama~ against invf.lJtment 
adviaelll to reee1ered investment eompmies. Act of Dec. 14, 1970, Pub. 
L. 91-.547, 120, 84 Btat.lt2B, 16 U. S. C. I!IOr.-& (b). Whll .. ubeeqUCDt 
l~atioD eaD da.d~ little or notbOO, of the intent of Congraa in 
enttLCtins etlrlier lam, let SEC v. Capital Gam. Rutorc/~ Bureau, 375 
U. S., at 199-200, the 1970 • .Dlt'ndmentll to tbe companion Act ie an .. 
oUler clear indication that Congred8 knew bow to confer & private ricbt 
of action when it "jal)ed to do 10. 

In 1976 t be Couimi.d8ioD submitted a propoa.l to ConSrct!!l that would 
have amended § 214 to extend juriddiction, without reprd to the amount 
in cODtroveNY, to UactioDi at law" under the Act. See 8 . 2849, 94th 
CoDg., 2d a...., 16 (1976) . The CommiooioD " .. 01 the view that the 
amendment alao would confirm the exilt.ence of • private rigbt of action 
to enforce the Act's substantive proVisiODli. &e Hewp OD 8 . 2849 
before the Subcommittee on Securitied of tbe Senate Committee on Bank .. 
ing, HOU8ing, and Urban AB'llinl, 94th Cong., 2 St.., 17; Hes.rinp on 
H. R. 12981 aDd H. R. 13737 helore the Subcommittee on CoDllUlDOr 
Protection aud FinaDce of tbe HoW:le Committee ou Inlenrtllte IWd Foreign 
Commerc., 94th Cong., 2d s...., 36-37. The BeD.t. Committee reported 
favorably on the proWiOD as propotied by the Commiaaion, but the bill 
did not come to • vote in either Houae. 

£-4l 

• 

• 

• 



• 

• 

• 

1% TRANSAMERICA MORTGAGE ADVIllORB v. LI!:WIl! 

the faet that it may be one not traditionally relegated to state 
law. We rejected the wne oontent.iol\ll lut Term in T/JUCM 
R.,.. .t Co. v. RedulOton, IUpm, where it wu al1lued that th_ 
faetors standin« alone jWltified the implication of a private 
riftht of aeUon under § 17 (a) of the Securities ExchanltO Aat 
of 1934. We &aid in that case: 

"It is true that in Cor! v. A.A, IUpm, the Court set forth 
four faetors that it oonaidered "relevant" in determininlf 
whether a private remedy i. implicit in a otatute not ex­
pr ... ly providing one. But the Court did not decide 
that each of the .. factors ia entitled to equal weight. The 
central inquiry remains whether Congress intended to 
create, either expre!!8ly or by implication, a private cause 
of aetion. Indeed. the first three factors discussed in 
Cort-the language and focua of the statute, illllegisJalive 
hiatory, and illl purpose, see 4.22 U . S., at 78-are ones 
traditionally relied upon in determining legislative in­
tent." - U. S. , at -, -. 

The statute in ToucM RO&8 by illl terms neither granted 
private rights to the members of any identifiable 01 .... nor 
proscribed any conduct a. unlawful. Touch. Ro •• .t Co. 
v. Redington , IUpm, at -. In those circulllstances it was 
evident to the Court that no private remedy was available. 
Section 206 of the Act here involved concededly was intended 
to protect the victims of the fraudulent practices it prohibited. 
But the mere fact that the statute wu designed to protect 
advisers' clients does not require the implication of a private 
cause of action for damages on their behalf. Touch. Ro .. .t 
Co. v. Redington , ... pra, at --; Ca"'lOli v. Ulliuermll o{ 
Chicago, IUpra, at - ; SeClU'itiu 1,,,,e.tor Proteetio" Corp. 
v. Barbour, tupra, at 421. Tho dispositive qUC8tion "'"lain! 
whether Congress intended to create any 8uch ...,.n<'<Iy. Hav­
ms anowered tha\ question ill the neptive, our inquiry is at 
an end. 

1' ... the IU8OII8 otaIed in &hla opinlaa, _ IIoId \hat Chon-

&-43 
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exiMs a limited private remedy under the InVelltmeD~ Ad­
visers Act of 1940 to void an invelltment advisers contract, 
but that the Ad confers no other private caUl"'" of action, 
lepl or equitable." Accordingly, the judgment of the Court 
of A ppeala is affirmed in part. and reversed in part, and the 
_ is remanded to that Court lor lurther proceedinp con­
aiat.eo$ with this opinion. 

It;' .. rmWN. 

I. When ~ it awarded, the reetiDdirc party IW\,. of eoune haft 
lMtitutfoa 01 the consideration ainD under lhe contract, '- aay value 
_I.nod by tho olber potty. s.. 5 Corbin, Coo ...... ta 11114 (1!MI4). 
Reltitution would not, howenf, intlude comptllMtion for uy diminuttoo 
ill tho .aIu. 01 tb. mocindinc pony', in'· ... t .... nl ollf'I"CIlo bave .-.11«1 
frem lho ad.;;..... ..Iioo or i_tioo. StI.h "'wI eouId pR>.ido by 
iDdi~tion (.be equivaJcut. 01 • prh'.'e dluntlF rt'n'te'tly &hat. "('I hM.ve coo­
eluded ~ did 001 ....r ... 

£-44 
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BUPiEVE OOUBT OF THE UNITED STAT18 

No. 77-111':; 

~ca MDrtI. Advi­
IOn, Inc. (TAMA), et 01., 

Pel.iticJoen, 
11-

Harry Le1ris. 

On Writ of Certiorari to the 
United Stales O>urt of Ap­
peaIa for the Ninth CireuiL 

[November 13, 1979] 

MIL JU8TICE WHITt, with .. bom MIL JUSTICE BUKKAN, 
MIL JUSTICE M.uuoHALL, .. nd MIL JU8TICE STzVEN8 join, 
ru-ntinp;. 

The O>urt today bolds that private rights of action under 
the Investment Advi""", Act (Act) of 1940 are limited to 
actions for resciMion of investment advisenl contract... In 
reaching this decision, the O>urt depo.rt.o from established 
principles governing the implico.tion of private right.. of action 
by confusing the inquiry into the existence of .. right of action 
with the question of .. vailable relief. By holding that do.m­
ages are unavailable to victims of violation, of the Act, the 
O>urt reject.. the conclusion of every Circuit Court of Appeals 
that h&8 considered the question. Abralul"..on v. PI •• chner, 
568 F . 2d 862 (CA2 1977); Wilson v. Pir.t HUlUton [nv •• t­
ment Curp., 566 F. 2d 1235 (CA5 1978); Lewi& v. TraMlmer­
ic4 Curp., 575 F . 2d 237 (CA9 1978). Tbe Court', decision 
cannot be reconciled witb our decisions recognizing implied 
private actions for do.mages under securities laws with sub­
st&ntio1ly the so.me language &8 the Act.' By re8urrecting 

'The provioiono of f 2011 of the lnv"" .... , Advise .. Act of 19((), 15 
U. S. C. f _, are IUbotanlially timil.lr 10 110 (b) of the Soruritiee 
Exdwtc. Act of 1934, 15 U. S. c. t 78; (b), and Rul. lOIN, 17 eFR 
I Z40.11h-5, botb of which ban been held to clftte private "'hra 01 adioD 
'or which d.a..r:o..t.cN may be. It''tOVfred. SuperinU1tdent 0/ /ftftt'Q.AU. Y. 
&.tJurJ Lif • .t C ... Co, 404 U. S. G, 13, D. g (1!171) ; Bl~ C/o, SI<rwt". 
Y. 11_ D"'9 Storu, 421 U. 8. 723, 730 (1975) . The ___ of 
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distinctions between lepI and equitable ",lief, the Court 
reachee a result. that, aa &.11 part.iea to this litiption agree, can 
ollly be oonaidered anomalous. 

J 
This Court h .. Ion, "'OOInized that private right.a or action 

do not require expreu statutory authorization. TUtU c! 
Poci!i< R. Co. v. Rig.bv, 241 u. S. 33 (1916); T"",WI v. 
B,olherlwod 0/ Locomolive Pinme.. ct EnginerMn, 323 U. S. 
210 (I~) .' The preferred approach for determinin, whether 
a private rigM of action aho .. ld be implied from a federal 
statute was outlined in Cor! v. A.h, 422 U. S. 66. 78 (1975). 
See Ca"nun v. Unive,ril~ 0/ Ch~o. - U. S. - (1979). 
Four factors were thoulht ",I_vant; • anrlilthoulh .u"",,quenl 

f 215 (b) of the Ad. 15 U. B. C. I ~JS. are wt.tant.ly aimilu to 
othrr I'ruyiMiou in the 8ecunt;e. Eacb.nre Act of I~. 15 U. S. C. 
178<, (b) . 

t R.,.bll INrbd the aM time fhi. Court implitod .. privatI" richl or 
acl iou. TIworr Iht Court rf"OOII1iatd I hal implWd nah'a of adion wne DOt 
novd .nd Md bern • (eeluh! of the not infmplf'nt rommon laW'. TtzlII ~ 
Pociftc H. Co. v. Riq,bV' 241 U. B. 33, »-to (191&) (aln,: Cow.lI y. SUU, 
liS En,. Rep. 1193, JJge (Q. b . 18M)) See CplNl'ft v. Univtr.itr of 
C"lcGQo, - u, s. -, -, n. 10. 

I "FiDt, iot the Jllaintitl' 'one 0' tIM- c ... (or .~ tI'pUid bmtofit the 
"t_tute wu toac.ltd,' TU4I '" Pocift.c R. Co. v. R.,.b"N. 241 U. S. 33, 3f 
(J916) (tmphuiR aupplitd)-thtt _, doN tbe ... tute creste .. 'eckraJ 
risht in ,,,vor 0' the plainlill'? 8eeond," there lOy indK:lilion of Iqiala. 
tin inlml , eXJllicit 6t inlptitil , eithn- 10 emile IU(h • fm'W'dy or to deay 
0DI!1 &e, t . II ., NolilntoJ Rei/rood PDMntgrr C",., . v. Noli4tfol ,t ..... 
0/ R",../ P ..... I1"'. 414 If. S. 453. 4M. 4M (11174) (A ... nok) . Thin!. 
ill it. coodteol with tbl!! undtrtyina PUrpcIIIN o( 1M ItoPIatM" KbnM to 
imply l uth .. tl"IIH'dy (Of' the plaantill"? Srt-, r. , ., ,t",trM, ntpna; Smtri· 
,." /lwutor I'rottdiott CO? Y. 8er6nr, ~J U. 8. 412, 423 (1975); 
C.u._ Y. n."",. :rn U. 8. 134 (JIM) . Aad ... Dy, io .be .. _ 01 
adioa ODe tn.clit_Uy rtirpltd Ie. .c.tt' ....... ,. .m t..iaDy 1M 
raICt' ... of lbe Sfatft •• 'U' • woukI he iDlppropn.tr to iIIFn a a .. 01 
...... ...... ooIrIy ... ""'1 Ia.? 8er WItnlWo Y. W.vdn, 373 U. 8. 
1f7,1152 (1M3) : d . J . I . C_ Co . • . _, m V. 8. 4'lIJ, 434 (11M) ; 
.. _ Y. 50 Uo-t- , ... N_ ........ «XI V. 8. 381, 184 .. 
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,decioions have indicated that the implication oC a private riP~ 
of action flia limited solely to determining "'hether C.ollge. 
intended to create the private riPt of action." Touclo.e Rou.t 
Co. v. Redingtmt, - U. S. -, (1979), these Cour Ca.elors are 
.. the criteria throl1lh ~:hich this intent. could be diacenled.'1 
Dllw v. P"""""" - U. S. - , - (1979). Proper appli­
cation or the facton outlined in Cart cle&rly indicatee that 
1206 oC the Act, 15 U. S. C. I ~ creates & private riPl 
or action. 

n 
In detennininl whether respondent can usert a private 

right of action under the Act. lithe threshold question under 
Cmt is whether the statute wu ~naeted for the benefit of a 
apecial cl&8ll of ~ .. hieh the plaintiff is a member." Canrwn v. 
Univermll 0' ChiaJgo, "'1"'a, al-. Th. instant action was 
brought by reapondent as both a derivative aclion on behalf 
of Morl«age Trust of America and a elus a.etion on behalf 
oC Morl«age Tru't's shareholdero. Respondent alleged that 
Mortgage Trust had retained Tronsamerica Mortgage Ad­
vt.ers, Inc. (TAMA) as ito inveolment adviser and that 
violations of the .~ct by TAMA had injured the client oor­
poration. Thus the qu(>stion under Cort is ... hether the Act 
was enacted for the speciAl benefit of cJi€'nts of investment 
advisero. 

The Court concedes that the language and legislative his­
tory of § 206 leave no doubt that it was "intended to benefi~ 
the client8 or investment advisers," o7lte, at - , &8 we have 
previoualy """'8nized. SEC v. Capital GaiM R.oearclt Bu­
reau,lnc., 375 U. S. lao, 191-192 (1963); Santa Felndustri .. , 
Inc, v. Green, 430 U. S, ~62 , 471, n, II (1977).' Beau .. 

(1971) ; iii .. at 400 (HlI'lan, J,. conturrinc in judcmtnt) .- Cort v. AM, 
422 U. S. &II, 78 (l07~) . 

• 'The I .. tutory lallC\~ tbrty iDdieatN 'hit the ia'mded btDeftd.rieI 
of the An ant the dim •• ot invMlMGt adv..... StetioG 208 makN it 
..... "Iul lor &Dj' iII._1 ad . ... " (I) to OIDIlIoy any dev;'" .. ~ 

E. -47 
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,",lOIMJ.nrs claim. " ..... broulht On !>.half of a member of 
the cia. the .~et ...... Ieti&ned '" hen.fit , i. C. , th. clienta or 
inveatment adv""", th. firot 1"''''1 of the Corf teat io .Ucfied 
Inthio __ 

III 

The second inquiry under t.he Curt aplno.eh 11 ""hether there 
is evitk-m'lC of In CXIU\lM or implicit l"'&ialativlI intent to uecat.e 
the ('I.ill\cd private ri«hta of adion. Aa the Court noted in 
CO""O'N: 

"the ~isl.tiVt' history or •• tatut~ that does not expresly 
....... or <l.IlY a I,nv." mnedy "i ll typically be equally 
alwnt or ambiluouI' on thf" question. Therd~. in mtua­
tions sud, as thr prntnt one 'i ll . ;hich it is elHr tbat 
feUera.1I ... · h .. I!I1'nted • d ... of VC""". ecrtain nahta. it 
is not necessary to aho,,' au iut.tlltiou to crtote .. priv.~ 
QUat of acUoIi . althou,h all explicit IJUrpoIIt to denr 
such caU!f' of &etion '"GuIll be coutrollin, : eorl. , "'pru, 
422 U. 5. . • 1 82 (emphasio in uri«iIl.I) ." C •• ,,,," v. 
U.ivern/r of CAi<:ogo, "'pro. .t - . 

1 find no such in tent to forecb!Je vriv1te aclion.. Indeed. 
the .tatutory languACr evincea an intent to nut.e IUch I.e-. 

lioll'.' In ~ 215 (b) of the Acl COli"",,, pr,,..idttl th.t con-

or IU1ili('(' 10 dt'rntuct "I~~' t'lN-II' or IlnJtI1lt'C'lh'l' dlnll : (2 ) to 1"nI"l" ill 
any InllWllrtion, I'",flirt. or ~I"'" ur lxwlnt'l" ,,'hkh ol",rlllftl .~ II fnlud 
or dtort-it "lI",n An)' dim! or 1~W'('tlV" rlM-tl''' , lind 13) 10 mpl" in 
tTr1. \n tl"llltq,('laon,. wilh "II " life' " or "fur tl ... IIrn,1UDI or IlUrh C'lirul," 

Wit bout IDllkiu,: ""n"., . .. rillra d:.rlO'\u'I'.' " to "'Ir h dim'" and -obtai.in, 
Ilw fOI'IIif'ftl of tiM' ('...." lo ,"uth ' nlWllf'1I1 ,II ," SI.lf1Uf1It. iD Ibr 8 0 .. « 
.ocI Sm.!t' rcmm.itl"" rt'Ilorb Ihlll IIC"C'OmIM llird , .... oncm-I .. :a tial 
rrialortt IhI" C'OPf'Iu..Ooa lbai l 1M Ad 'QJI ck ••• wd 10 lMVCf'C1 iavMDI'$ 

api.lwt Cnl lMhtltol IM'IIr11C"'h b)' ,."MlIW'Ut IIch;"'..-. $&oto. r. t .. 8~ R. 
Rf1I. :So. ~. i&h Cone .. :td &. .. 2fJ (It-IO) ; R RfP. Xo. lii$, 76th 
C-. 3d S-. '1 (11"0) • 

• Alwo, all I'" ("oul1 1'f"r'CIP"". Ibr qw.tiY"f bwton' or tw Ad .. 
"est i.,. .. I,. ..,,'" 011 ItMo ~_ 01 ,malf' ric"t. 01 II;".: it arithfr 
upbcitb' DOl' _I..&ifly iDdin.tN lu' C'eJDCT'IW lII 'mdrod 10 ~ print'" 

• 

• 

• 

• 
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tracts made ill violation of any provision of the Act "shall be 
void." As the Court recognizes, such a provisioll clearly con­
templates the existence of private rights under tne Act. 
Similar provisions in the Investment Company Act, 15 U. S. C. 
§ SOa-'W (b) . the Securities Exchange Act of 1934, 15 U. S. C. 
§ 78cc (b). and the Public Utility Holding Company Act, 15 
U. S. C. § 79z (b) , have becn recognized as reBeeting an intent 
to create private rights of actiOIl to redress violations of sub-. 
stantive provisiolls of those acts. Broum \', Bullock, 194 F. 
Supp. 207, 22f>-228 (SDNY) , alf'd, 2114 F. 2d 415 (CA21961); 
Kardon v. National Gyp ... ", Co., 69 F. Supp. 512, 514 (ED 
Pa. 1946); Fiachman v. Raytheon Mlv. Co., 188 F. 2d 783, 
787, n. 4 (CA2 1951); Blue Chip Stamp. v. Manor Drug 
Store., 421 U. S. 723. 735 (1975); Goldstein v. Groe.beck, 142 
F . 2d 422. 426-427 (CA2 1944). 

The Court's conclusion that! 215. but not § 200, creates an 
imphed private right of action ignores the relationship of § 215 
to the substantive provisions of the Act contained in § 206. 
Like Lhe jurisdictional provisions of a statute, § 215 "creates 
no cause of action of its own force and effect; it impOEes no 
liabilities." Tauche ROil d: Co. v. Redinutorl, .supra, at -. 
Section 215 merely speci6es one COHst"quenoo of a violation or 
the substa.ntive prohibitions of § 206. The practical necessity 
of a private action to enforce this particular consequence of a 
§ 206 violation suggests that Congress contemplated the U!e 

of private actions to redress violations of § 206. It also indi· 
cates that Congreae did lIot intend the powers given to the 
SEC to be the exclusive meaus for enforcement of the Act.-

dlllWl,,' :1CtiOOd to ditutll viclimilt'd by thtoit iuV\'titlDt"Dt :sdVNnI. Evtry 
c:oo" that baa rollSldf'rtd the qut'b1ioa bM come tu thll; oonc:lusion . 

• Th~ Court eondudeti that bf.cauSf' the Act tXP~Y pru\·idN for SEC 
mforctmt"ut pl'OCftdiDp. COOlrhiti WUtiI out hlt\'f' inttndt'l! to et't'&tt' 
private richt. of .eltOn. 'I"hiIi apl'JiC:tltion or tbe ort.c:rili('iRd maxitn 
aprt.-o .w r.t oittriu icOOrf'll out rejf\:tioo ul it iu Cort v. A"~ 
422 U. B. 66, 82-83, D. 14 (l97~). in tbt' .b.imC\. of 1I1)fo(J.fi.c IIUppot1 in thf. 
~!ath'e hidlory ror t~ p~iuon that "P~ @tRtutary rf1DtdiN a~ 
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The Court'. holding t1.at p';vat.. litigant.a are restricted to 
actions (or contract rescission confuses the question whether a 
cauS(! of aclion exists with the question of the nature of relief 
available in such au &eUOIi. Last Term in Daw v. P4Imaan, 
- U. S. - ', - , we recognizeO that "the question of whether 
& litigant h .. & 'cause of I!.Ction· is analytically distinct and 
prior to the question of what rt!lid, if allY. a litigant may be 
entitled to receive." Once it is rL'Cogllizetl that a statute 
creates an hnpJied right of actioll , courts have wide discretion 
in fa.hioning available relieL Sullivan v. Little HUllting 
Park, Tile., aY6 U. S. :.1"29. 23Y (I!J69) ("The existence of a 
statutory rIght illlplicti the existence of all Hece~8ry and 
appropriate reme<lies."). As tt.. Court staid in Bell v. Hood, 
327 U. S. 67M. 6S4 (1946) . " ,,-hcre legal rights have been in­
vaded. snu a federa l statute IJruvides (or a. gtmeral right to 
sue (ur such invasion. ft'tleral court may use allY available 
remedy to luake good the wrong dune." Thus, in the absence 
of any CO li trary indication by Congre&l, courts may provide 
private litigallts exercising illlplil'll rights of actioll whatever 
relief il:i cOllsistellt with the congressional purpose. J. I. Case 
Co. v. Borak, 377 U. S. 426 (IV64); f:;ecurilie. Inl"e.tor Pro­
leetion Corp. v. Barbour, 42 t U. S. 412. 424 (1975); cf. 
TexlUl do Pacific R . Co. v. Rigsby, ""pra, at ay_ The very deci­
sions cited by the Court to sUfllJurt implication of an equit.able 
right of actioll from contract vlJitlallcc provisions of a statute, 
illdi,cate that the relief available in such an actioll Ht."ed. not be 
restricted to equit.able relier. Deckert v. l1Idepe"de1lee Share. 
Corp ., 31J U. S. 282, 287-288 (HJ4U); Mill. v. Electric Auto- ' 
Lite C-'u. , 396 U. S. 375, 388 (l97U) ("Monetary relief will, of 
cour~. also ~ a possibility."); Kordol' v . . Vatio1lal GYP!1J.1n 
Co. , "'pra, at 514 ("Such suits would include not only actions 

to btr cxl'lll.dh'~ , )run'Ov~r, l1u~ Court i,uufht tbe rnet UlMl thto t'nron't;:­
m(>lIt POWChi giv('JI Illt. SEC undt"f 1111' Illvt'l:ltlll(.'111 Advilithl Ad .M! vir­
luuU)' jd~'lItjc,,' 10 thOte ~nLotJird It I olh~r iK'Curl1ll't! .ct~ undeor ,,'bicb 
implied richlll ur Ilt'liuu b.ve bcoton l'l'f:'UIuia..'lI At.mJlo"'wH \' ""ud",.,.. 
6AA f 2d 861. ~4 . n , 19 (CA2 1~~, 

£-50 
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for """"",,,ion but aloo for money dalll.geg.") . A. the Court 
reoogni.ed in Porter v. Want,r Holdillg Co .• 328 U. S. 395. 
39'J (\946) . "",here. as here. the c'Quitablc jurisdiction of the 
court has properly been invoked for inj unctive pUrp08e8. the 
court has the power to decide all relevant matters in dispute 
and to award complete relief even though the decree includes 
that which might be conferred by a court of law." Thu8 iC 
a privat.e right of action exists under the Act, the relief avail­
able to private litigants may illcluue dJl award of damages. 

The Court concludes that till' omission of the wurds uaetion! 
at lawtl from the juri&1icliolJal provisions of § 214 of the Act 
and the fai1ure of t.he Act to expressly authorize Blly private 
actions for damages rcHect colIgrt!ssionai illtent. to deny private 
actions (or damages. Section 214 provides that federal dis­
trict courts "shall have jurisdiction of violations of [the Act]" 
and Hof all suits in equity to el1join any violation of' the Act. 
15 U. S. C. ~ 801>-14. Although other federal securities acts 
have provisions expressly granting fetlcral court jurisdiction 
over Uactions a.t law," the sigllificallc~ of this omission is 
delphic at best. While a previou. draft of the bill that be­
came the Investment Advisers Act incorporated by reference 
the jurisdictional provisions of the Investment Company Act 
and the Public Utility Holding COlllpany Act. there is no 
indication in the legislative history as to why thiS draft was 
replaced with the language that became § 214.' The only reCer· 
ellc~ to the jurisdictiunal provisions of th t! Act is the state­
ment ill the House committee report that §~ 208--221 "contain 
provisions comparable to those in l the Act J." H. R. Rep. 
No. 2639, 76th Cong .. 3d Ses. .. 30 (1940) . As the Second Cir­
cuit concluded in Abralta1n!ou v. Fle!chucr, SUP1'4t at 875 : 

f Petitionen;' liugl'tilion that tbi:; l'hltugt' um)" hlt\'~ bt.'t'tl th", PMUl'l ur 
indwitry Jlf'l'I:)dure W at odcb witb thl' qi.:italivt' histury . Indust!')· objl"C'­
tiorul to the ori,inal draft or the I~lllon foc\lstd un DlAHrrs unrdattd 
10 the juNdietional prov~ioh8 or the btll. &-e, e. g .• Htltrlnp on B . R . 
No. 100M btrore • Slibrommittl't" of tht 1I01Ltlr Commilln: Oft lott.nJtste 
.nd FO"'i«n eo ..... n ... 76.h Con. , :ld S-. 92 (1!HIl1 . 

E -.) 1 
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"There is not a shred of evidenee in tbe legislative bistory of 
the Advisers Act to support th~ assertion that Congre!S inu-n· 
tionaJly ollliled the reference to 'actions at law' in order to 
~Iude private actions by investors." See Wiuon v. Fir.t 
HtJu.ton. [nv'3tme-llt Curp .. IIUpra, at 1242. The Coun recog-. 
ni.es that the 11101"(' plausible explanation for the failure of 
§ 214 expressly to include a reference to actions at lal\' is thaI. 
unlike other federal securities acts, tbe Act did not include 
other provisions expressly authorizing private civil actions for 
lIamages. Sec Abralwlm3011 v. Fleschner, "'pra , at 874; Bolge; 
V. Lavellthol, Krekotein, HIlMllath .t Horwath, 381 F. Supp. 
'260.264-265 (SDNY 1974) . But as our cases indicate this 
!ilence of the Act is not an automatic bar to private actiolls" 

The fundalll~ntal (lrobl~1II with the Coun's focus on § 214 is 
that it attempts to discern coligressiollal intent to deny a 
private cause of sctiou frolll 8 jurisdictiollal, rat-her than a sub­
stantive. provision of Ihe Act. Because § 214 is only a juris­
dictional provision . U [i]t createos no cause of act ion of its own 
force and etreet ; it illlposes no liabilities." Touche R003 .t 
Co. v. Redi'ngtoll , "'pra, at - . Since the source of implied 
'rights of action must be found "in Ihe substantive provisions 
of [the Act] which they seek to enforce, not in the jurisdic­
tional provision," ibid., § 214'5 failure to refer to "actions at 
law" does not indicate that priva te actions for damages are 
unavailable under the Inveslment Advisers Act. Th~ subjeet­
matter jurisdiction of tbe federal courts over respondent's 

• Congrt"Siion::aI failure to m .. ikc t'xp~ prm'L-,:ion for prin1t" l\("ttoN for 
dalUlgf'! is Dot I'lllrJlfisinc in light of cou,~· 'n.dil K.IIm l reliant"(' on the 
courtK to dt-tennhu· ... ht'lht'f' I'ri\'Mtro "«ht of . cl ion should be implifd and 
to nrurd fll>llropri:th' rf'lit'f. St>r Cmuum v. U" iv~rritw 0/ Claicovo . .... pra, 
It - (H.t:HNQUIIST, J ., rouMlmnc). Although Me1lt df('~~ of tbf' 
Court have conhtiOfod 11l1monilions for Congf'N:) to I~b,tp ... ·ith Irt'ftt t.f 
,pc.'tifiC'ily in tbt' (utUrf' . id .• Itl - (nIHNQUI~"T. J .t roncurring) sod -
(POWELL. J ., di&ofoll ting) ; TOlI.rllr Rou .t CO. V. RNliJtotuJt, npru. st - , 
CoOCnw camoot lw r. UIlN for failing to .. Dtiris_tt' tbelt admonilioas~ 
whtn tilt Arl WM ma('lrd ia lP-M). 

f -52. 
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action is unquestioned. regardless of how § 214 is interpreted. 
because jurisdiction is provided by the "arising under" clause 
of 28 U. S. C. § 1331. Cf. AbTaham,ulI v. FleschlleT. 8UpTa. 
at 880. n. 5 (Gurfein. J .• dissenting). Where federal courts 
have jurisdiction over actions to redress vio1a.tions of fed eral 
statutory rights. relief cannot not be denied simply because 
Congress did not expressly provide for independent jurisdic­
tion under the statute creating the federal rights.' 

• If Congress provided no indi clIlion of tiny intent 10 dpny privatt' righh: 
of Action when § 214 11' .. 81:1 cnnetro, Iht' subcst-quent failure of Congns! to 
amtnd § 214 likt'wise o"'e~ none. The 1960 Itmendmml:, to the Invest~ 
men! Advist'nI Act tXlltlndrd the ~C01)(" of § 200 Itnd sl rt'ngthentd the 
autliori!)' of the SEC. Pub. L. No. 86-750 (1900) , TIu':St' amendmeDts 
weN" liol tldd~ 10 the Ilrivlltt" right uf ltt'tioll qUf'l!,1ion, nor ~ tbtl"l" sny 
indication thnt Congn.'SiI t'OruLiderro the qUCl:i tioli "'hm the amendmen~ 
'were pasn.·d . l\Jol'fOver, as the Court hlUl noted in I?vie'wing the legis-. 
lsli\'e hUi tory of Ihe Iuvestuwut Ad\'isers Act on a prior t>ttasioo : " the' 
intent of Congrt"$ must lX' culltd from the t"vpntil liurrounding the pa...~ 
Mge of the 1940 \t'gi..sh,tion. '[OJllinions Itttributed lu a CongreilS twenty 
Yl'8r'S ItrtN (he ('vcnt. ennnot be coruidert-d e\'idenCt' of tht' intf'OI of tbe 
Congr1'N:l of 1940.''' SEC \'. Capital Gaill;t Re,parch Bureau, /tIC .. 375 
U. S. 100, JV9-200 (19631. 

ThiH admonition upplit'l) with l'qUitl forct: with relpt"tt to the 1970-
amcndmt'nlli 10 the Act.. Althollgh tht" lyrO amt'ndment s were part of 
ieogisllllioll thAt crea ted n ncw privatt' righl of ltctiou undt"r thf\ Ilntt"::.-1ment 
COlDpany Act, I'it "'Ollld lx> odd 10 inft' r froID COllg~' aClion~ concerning 
the Ilt'wl}' cl'tllhd provisiolUl of [It companion 8Ct.] !lily intention noprding 
the enfor~lIlt'llt of It long·l'xisling .!ill,tllte.'· Con \'. Ash, wpm. 4.21 U. S., 
at 83, u . 14 . Moreover, th t" conuuith.oe noport ti IH'ronll~nying tbt. 1970 
Ilmcnd.llll'uta c1l'arly indicutro Ihut thl' pNvision of t"xpn'&i rights of .s.ctioo 
WIlB Dot illttueled to ttft'ecl tht, ttvltila!Jiiity of implit!d right s of .ChOD t!'~ 
where. H. n. Rep. No, 91-13S2, 91st Cung .. 2d ~. , 3S (l9iO) ; S. Re-p. 
Nu. 91-11H. 91;1 Collg .• 1st s.... .. 1G (1969) . 

The ftlilure of Consr'$l during ittJ 19j'6 !tnd 19,7 ~ions 10 .dOllt an 
SEC ProlKltiui to Held thl' wordtl "actions Itt Ill'll'" to § 214 of th t" Act :.I:!O 
dO(·g not forrciOQ' priVII,ttl ,'nfort't'nwnl. The IlruPO,*'), ""hirh '11'11.5 f:t\'uf" 
ably felMJrh-d on by at. Setillte committee, S , Rep, No. W-910, 94th COllI .. 
2d Set.I , (1976), ..... WI int t!nded only to " m6m) the l'xi:!1t1:H't" or tlU iWllfi.t"d 
ri,ht of .ction and 1101 to CrNtl' um!, k1.l.~ \'. Tf'UIUGJI'u' rir.u Corp ,. ~7S 
~~, 2d 231. 238. n, I .. Tht uilun' of CflDJ.~ to ~1\I.('1 Irgi3stion M DO&. 
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IV 
The third portion of the Cort standard requires considera­

tion of the compatibility of a private right of action with thl! 
legislative scheme." While a private remedy will not be im­
plied to the fru stration of the legislative purpose. "when that 
remedy is necessary or at least helpful to the accomplishment 
of the .tatutory purpose. the Court is decidedly receptive to its 
implication under the statute," CamlOu v. University of Chi· 
ccgo. "'pm. at -. 

The purposes of the Act hILve bocn reviewed extensively by 
the COllrt in SEC v. Capital Gaills Research BI/reall. Ill e., 
aupra. A rncticulous rC'\'it,w of the legislative history con· 
vinccd th l' Court that tht· purpose of the Act was "to prevent 
fraudulent practiCf's by ill Vl!stmcnt advisers," [d., at 195. 
The ~Aurt concluded that UCongress illtended the Investment 
Advisrrs Act of 1940 to be construed like other seellrities legis-
lation 'enacted for the purpose of avoi,ling frlllld s.' not tech­
nically and rrstrictively. but flexibly to effcctlillte its remedial 
purpost ... " Id .. at 195 (footnote omitted) . 

Implication of a private right of action for damages un· 
questionably would be not only consisten t with the legislative 
goal of prrventing frILudulent practices by investment advisers, 
but also essential to its achievement. While the Act empowers 
the SEC to take action to seek equitable relief to prevent 
offending investment advisers from engaging in future "iola-

ftl~, t\r~ a I"f'Jiuult· ,,,ide 10 lcs;i,..lali\,c· iul('nt, Rtd !.iOll Bl'OO.4/ccutin" Co . v. 
FCC,395 U. S. 3(17. :It<2. II . 11 (1 00111: ~·ou.rtv v. Ullit,d Stat .. , 340 
U. S. S. 13-).1 (1950). It. .,. 1\ IOI!&lIy ililult"ttll"lr luid~ "'hen, ft.tI hert', 
C',oIllNW mAy Illl\'(' df't'mN't 11K' IlropcN'I,'(IIf'IWttliou tmIK~I')·.liVfa tbe 
iduqUtlt'y of .. :W-tin~ IflWlfttion 1o 11I1NlOrt ItIl im"lird nab! of '''''iuo. 

1. nw Court iKnOntM the third nnd rourth 111'011", or the Curt Iftt. OD the­
_""IIMI thll' Iht)" Wl'rc illnOrt"tl ill TllurA .. Hc* 4t Cu . ,t, NffhNU'OfI , _ 
U. 8, -, HO""c\'er, in Towcht ROIl the- Court found it UUIlC'('fttpMI')' to 
CDnIIWrr IIH'I'C'l rll..to". onl,- 1M'fllltllf' ttlt.' ollN'r J'lurtiOUt' of thc' Cur( '-'"Dtlard' 
eoultl lIot IIf' """fii'd. Ny ('Ulltn,,., , tile' Court IK'", f'UuC'l"dc,. 1b.1 ., 
_, liNt Ii,., pnrl of ,It., e"" t,.\ .... t_Md. 
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tions," in the aboence of a private ri«ht of action for d&n1&f:"", 
victimized clients have little hope of obtaining red ..... for their' 
inju';.... Like the statute in Cannon, the Act does not .... un,. 
that the membeno of the cl .... it benefits are able "to activate 
and participate in the administrative pr00e88 contemplated by 
the statute." Catman v. Univer6itv of Chic<Jgo, "'pra, at-, 
n. ~l. Moreover, the SEC candidly admits that, given the 
tremendous growth of the investment advi""ry industry, the 
magnitude of the enforcement problem exceeds the Commis­
sion's limited examination and enforcement capabilities. 1-1 

The Commisaion maintains th .. t private li(ig&tion therefore is 
& necessary supplement to SEC enforcement activity. Under 
the circumstances of this case, this pooition seems un&88ail­
able. Cf. J. T. CMe Co. v. Borak, IUpra, at 432 ; Cannon v. 
Univer6itv of Chicago, "'pr .. , at-. 

v 
The 6.nal consideration under the Cort analysis i. whether 

the subject matter of the cau"" of action has been "" tradi­
tion .. lIy relegated to state law as to make it inappropriate to 
infer a federal cause of action. Regulation of the activities of 
investment advisers has not been a tradition .. l · state concern. 

u s.c, t . g., § 209 (. ) 01 Ihe Act, 15 U. S. C. 18OIr-9 (. ) (aulbori,illl 
the SEC to eeek injunctive rel~r .""iost violation.1.! of the Act); § 203 (e), 
IS U. S. C. 1201>-,1 (e) (empowerinK the SEC to .. voke , ... ..p1ralioo 
of invCf!tment I.dVUleI'tl) , 

11 Ad of December 31, 1978, a total of 5,38.5 investment Ilth'it!trs '«I'e-re 
rqistf'red with the SEX:: . The Commi&3ion ~timalt~ th~l (or the funI 
YI'Ir endine Octobtr 30, I\ISO. mo", than S200 billioo in ......... i ll bo 
under adviecnwut, by It'g~t ered invtlStment II.dVRU (SEC Brief. at, 
32-33) . lD 1977, I'" SEC wa. able I<l ronduot only 459 ... "..1""," 01 
inveHtmcnt advischl. SEC, 43d ADlI\UU Report 23 .. (1979) , .0\& the Court 
reoocnised in COtinOft, in Inlmy caM'S the eofom.'uu''Ilt Alfncy may be 
unable to inveStipte meriloriollH private complaintli, and even ... ben tbft 
few iDvNt.ica.tiotUl do uncover violatioDlt. the printe vidirM or the viol.· 
tioDo "'"'" DOt bo iDeluded i. tl>o ,....,. C_ \'. Uoiwrwit, of c",,-, 
--. at -, D. 41 •. 
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J2 TRANSA1I1ERlCA MORTGACE ADVISOllS v. LEWIS 

During the Senate hearings preceding enactment or the Act, 
Congre. WI8 inrormed that only six States had enacted legis­
lation to regulate investment advIsers. Hearings on S. 3580 
before a Subcommittee of the Senate Committee on Banking 
and Currency, 76th Cong., 3d Seas., 996-10017 (1940). Most 
or the state statutes subsequently enacted have been pat­
terned after the federal legislation . See Note, Private Callses 
of Action Under Section 200 of the Investment Advisers Act, 
74 Mich. L. Rev. 308. 324 (1975) . 

Although some practices proscribed by the Act undoubtedly 
would have been actionable in common-law actions for fraud , 
"Congre .. intended the Tnvestment Advisers Act to establish 
rederal fiduciary standards for investment advisers." Sm.I .. 
Fe IndUline., Ille. v. Gre.n, "'pm, at 471 , n. II; SEC v. 
Capilal Gai ... Re. eareh Bureau, "'pm, at 191- 192. While 
state law may be applied to parties subject to the Act, "18 

long as private causes of action are available in federal courts 
ror violations of the federal statutes, [thel enforcement prob­
lem is obviated." Burh v. Lmker, "'pm, - U. S. - , -, 
11. 6 (1979). 

VI 

Each of the Corl factors point toward implication of a pri. 
vate caUIIe of action in ravor or clients defrauded by invest· 
ment advisers in violation or the Act. The Act WI8 enacted 
ror tbe special benelit of clienta of investment advisers and 
there is no indication or allY legislative intent to deny .u~ a 
cause or action, which would be con.i.tent with the legislative 
ecbeme KoveminK an area not traditionally relegated to state 
Jaw. Under th_ cireumstanees an implied private ri&ht' 01 
act.ion 101' d ...... mould be recognized. 
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For IMUEDIATE Release Tuesday, April 10, 1951 

SECURITIES AND EXCHANGE C(M.[ISSION 
Washington, D. C. 

SECURITIES ACT OF 1933 
Release No. 3411 
SECURITIES .EXCHANGE ACT OF 1934 
Release No. 4593 
INV'"...srMEtrr ADVISERS, ACT OF 1940 
Release No. 58 .. :. : : 

-
the Secur~ties and Exchange Commission released today the follar­

ing opinion of its General Counsel, Roger S. Foster, relating to the 
use of "hedge clauses" by brokers, dealers, in'lestment advisers, . and 
others. 

'~ opinion has been requested concerning the legality of 
various types of 'hedge clauses' which are used in the. literature 
of brokers, dealers, investment advisers and others. While the . 
language of these hedge clauses varies con9iderab~. in substance · 
they state generally that the information furnished is obtained 
tram sources believed to be reliable but that no assurance can be 
given as to its accuracy. Occasionally language is added to the 
effect that no liability is assumed with respect to such 
information. 

"All the statutes administered by the Commission provide that 
any condition, stipulation or provision w~ich binds any person to 
waive compliance with their requirements shell be void. Apart 
from these pro'lisions, moreover, the courts have repeatedly held 
that a hedge clause or ~egend disclaiming liability has little, if 
any, legal effect as protection against civil liability where a 
person makes a representation which he knows, or in the exercise 
of reasonable care could have discovered, is false or misleading. 
See Equitable Li f e Insurance Co. of Iowo. v. Halsey. Stuart & Co .. 
312 U. S. 410 (1941 ); People v. Federa;ed Radio Corporation. 244 
N. Y. 33, 154 N. ~ . 655 (1926); ~ v. Halsey, Stua~t & Co . , 286 
111. App. 169, 3 N, E. 2d 142 (1936); Continental I·1Sl\ranc Q Co. '1. 

Equitable T~ust Co" 127 Misc. 45, 215 N.Y.S. 281 (1926 : ; Wolfe v. 
A, E, Kus;e;er « Co" 269 Mich. 424, 2~7 N. W. 729. The question 
arises, therefore, whe_her the result, if not the purpose, of such 
a legend is to crea_e in the mind of the investor B belief that he 
has given up legal rights and is foreclosed from a remedy which he 
might ~therwise have either at common law or under the SEC statutes. 

"In my opinion, the anti-fraud pro'/isions of the ~C statutes 
are violate'cJ: by the employment of any legend, hedge clause or other 
provision which is likely to lead an investor to believe that he 
has in any way waived any right of action' he may have, assuming, of 
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course, that the mails or other Jurisdictional elements are in· 
volved. I refer to Section 17 (a) of the Securities Act of 1933, 
Section 10 (b) of the Securities Exchange Act of 1934 an~- Rule 
X-IOB-5 thereunder, Section 15 (c) (1) of that Act and Rule 
X-15Cl-2 thereunder in the case of a broker or dealer eriecttng a 
transaction over the counter, and Section 206 of the IIW~stment 
Advisers Act of 1940 in t he csse of a registered investment 
adviser. 

"A legend in common use states in effect that the inlormation • i6 obtained from specified sources and is believed to be reliable 
but that its accuracy is not guaranteed . Assuming the truth of 
the representations as to the source of the information and the 
belief that it is ;reliable, it is my opinion that the mere use of 
this lr.gend in connection with a communication tlupplying informa­
tion is not objectionable. This does not mean, of course, that 
there would be any Justification for repr~senting to the investor, 
either when the information is supplied or thereafter, that the 
effect of the legend is to relieve the person using it from "a 
liability under the above-mentioned statutory provisions and 
rules." 
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SI, CURITIES ANI) EXC IW ,GE COHNlSSION 
Ha s hington, D. C. 

tlarch 25, 1965 ,' - ... .. 

In the Hatters of 

SPEAR & STAFF, INCORPORATED 
8 Babso n Park Av e nue 

Babson Park, \-Icllcs l cy Hills , Hassachusetts 

File No. 801-83 

ROGER E . SPEAR 
8 Bab !>on Park Avenue 

Babson Park, \.Jelle s l ey Hills , Nassachusctts 

File No. 801-2233 

Inves t ment Advi sers Act of 1940 
Section 203(d) 

INVESTMENT ADVISER REG I STRATION 

Grounds for Di sciplinary Action 

Deceptive Advertisements 

FINDINGS 
AND 
OPINION 
OF THE 
COIOOSSION 

\olhe re r egistered investm::! nt adviser' 5 advertisements 
implied t hat it poss essed abi lity to sele.ct securi­
ties ce rtain to incre~se in price substantially and 
rapidly and did not Ll.ccquately disc l ose uncertainties 
inhe r ent in foreca s ting security pr ices and, 
referred to certain P.:1s t recom;:~nda tions without 
giving i n fo"'!1c. tion as to those and other r ccorrmcnda­
tions b y r egis trant o~ inc luding cautiona ry legend as 
r equired by Rule 206(l,) -1(a) u .. cie r Inves tltent Advisers 
Act of 1940, held, wil lful violations of anti-fraud 
proviSions o~ct and of Rule. 

Public Interes t 

Hhere r eg i s t e r ed inves t ment advise r ha d used mislead­
ing ad\'~ rtising m:ltcria l in vio l a tion of Invc.s t ment 
Adv i sers Act of 1940, but i t nnd its prcs i dc llt ha d 
been e ngaGe d i n numbe r of in\'e; s t r.lcnt advi s ory activi­
tie s fOl" ma ny yl~ a. r s , v i a la tions rc 1.1. t ed to one aspec t 
of s uc h .:n;tiv i tics , .1nd r eco rd s howed efforts to com­
ply with sta tutory s tand.lrd s , h e ld, a c c\-,' p"t.:l11ce of 
offe r of se tt l ement by which r eg ls "trant.: unde rtook to 
r efrain from .ldvc rt i s i ng for new s ub s cribers for 90 
days and t o ins titute nCH contro l.s aimed a t prevention 
of f utu re violation::; Wi"tS appropri<1tC: in the public 
interes t under a ll th e circums tllnces • 
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Arrf.ARANCES : 

E(hmrd P. De l.Jne v :lncl Hilli5 L. Riccio,of the Bos ton Regional 
OEfi(' c oi-the t: am';lis~:-roil, Fr cde ri l,: k !Io~ s .1.nO SVCl1 L. J ohan s on, for tllC' 
Divi.s ion of Tra.ding and Hark~ts . 

Ro land A. Connie t', of ELy, Bartlett, Brown & Proctor, for 
respondents . 

We heretofore issue d an order accepting an offer of se ttlement 
subtflittc c.l in the s e proceed ings by l"C' s pcndcnts Spear and Staff, Inc . 
("re gistran t") a nd Roger E. Spear.!/ I n that order we found, on the 
ba s i s of t h e offer and a stipula t ion o f facts uccom~'anying it, t hat th" 
,"cg i st r a nt will f ully violate d Sec tions 206(2) and 206(1,) of the InvC " l­
me nt Advisers Act of 19[,0 ( " Act") .:i s t·;c ll as Rule 206(4)-1 the r eunder. l l 
and that s uch violations we re aided and abette d by RO be r E. Spear -
("Spear " ), reg istr an t ' s pres i dent .lnd majority s tockholde r. The onle r 
directed , a s provided in the offer of settleme nt, that re g istran t re­
frain for 90 d nys from adve rti s in£ for new subs cribe rs to its pub l i­
cations and tha t during that pe riod reg i s tr~nt should unde rtake to 
es tablish new controls for t h e purpose of prev~nting future vio l ati o ll !'> 
of the Ac t . \<1e set forth bela'"" our fi ndings and cp i nion with respect 
to the issues in the case. 

Regis trant and its Adve rtiserr.en t s 

Registran t was for~nc d i n 1948 to succee d to a n investJr.e.nt . 
advis ory business '>lhich Spear had conducted since 1940. Srea r is 
r~ g i s trant' s pres ident .a n d majority ~ t oc kho l cl e r and exercis es gener01 1 
s u perlli s ion ove r all of its activitie s . 'd/ A m.:ljor a c tivity of regi ~ ­
trant, ,.,rhic h also acts :lS an inve ::; tn:ent man~ger fo r o t hers, is the sa l..' 
to !:: lIbscribe rs of three m.:n:l.:.et It:!t te r s: Spear )Ia rket an d Group Tr(> nu 
l.e tLer , a ,"!cekly ..... hieh discusses cut"l."c n t economi.c condi t ions and ~k,,·!-= 
r ecolI';nenda ti on s eoncenling sec uri ties; Sc ience :li.HI E lec tron ic lnve s t C!t "ul 
Letter, a bi - weekly which discu s s~:; d.~ve lopment s i n the science and 

y 
y 

1/ 

Invcstmen t Advisers Act Release No . 174 (July 14 , 1961, ). 

Section 206(2) forbids a n i nvestn:cnt adviser from engag i ng i n "nny" 
transac t ion, practice , or COUl'~e of bus ines s \"hieh opcr.:t t es as a 
fr tlud or decei t upon any clie nt or p ro ~ pcc t1 \'0 c 1 ien t. I' See tion 
20G(II) prohibi ts inveSl'II:e nt a dvi s ~ r s from cn&J g ing "in .:toy act, 
prtlc tict::! or cou r se of bu siness ,":hi-cll is fr m ldllie nt, dec e ptive or 
m:tnipu l ativc." Rule 206( ll) -1 d ':: .1 1s ~>li th a dv c t:"ti semcnts, a nd sub ­
divi s ion (u) (5) thereof pl"ovid~ s th:t t a ny udvc l."tiscmc nt "\~·hic h 
contain s any untrue s t a t ement cf ,1 tr..::l tcri.1l (,lC t. or \,-hic h i s 
otherwise (als e o r mi s l ead i ng " i s (:'"oludulcnt unde r th:lt Sec tion. 

Spear, \o.'ho i s h imse l f rC' fds t~rc d .1S .111 ilw C' f. tn:cnt adv i ~crt 1 s also 
the pre s ide n t a nd cont ro lling s toc l ~ho ldc l" of Oll S t .:lti!; t i cs Co. , .:l 
l"c f'.i s tercd co )" po r.:lte i nvestme nt ttdv i ~C t" ,,Jit h ,,'hic h h e h.:1s be~n 
nssoc i a t c d s ince 19Z(; . l Ie .1.1 so publi s hes , .... 'ith the ;:\ ~~ i - t.:1nc c C'f 
l"C'gis trtlnt ' s ~t.1ff , ;:') ~ yt1d ica t ct.1 11 .::! \>l SP:J P<' t" <.:o l\lllln on t he s tock m.ld, ," 
which h e bc Ctlll i n 1960 . 
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el ectr.onics indus tries and m:l. kcs recomme nda tions as to securities -in 
those indus tries ; :lod S pec i :11 5 i tU.:l tion gepo rt s , iI month l y wh ic h a dvises 
with r es pect to securities se l ecte d by r cgi s t t";t nt .:1 $ ha v i n g s pec ial 
fc.:tturc~ .. 1~1 To induce pe r sons t o e nte r or r e ne'" s ubsc r i ptions for 
these se rvIces , ,reg i s trant c nr,agcd in a l a r ge - sca l e proB r a m o f di r ect · 
mail a nd netyspapc r advertis ing . 5/ It i s with thil t a dve r t i s ing that 
these proc eedings a rc concc rned.-

. The r ecord includes a large numbe r of a dve rtisements ""hic h 'Jere 
used by r egi s trant beg inning J anuary 1, 1962 . r e rv;tding and domina ting 
thi s lite r a ture , which was c o uc hed in e nthus i as tic a nd drmnatic lan­
guage , wa s the ins i s t ent imp lic.:::i ::~ th8 t re g i s tr.:l l1t possessed the 
a bi 1 i ty to se l e e t s toc ks tha t we re certa in t o ap prc c i a l e i n price 
quic k ly a nd s ub s tantia lly, <l nd tha t a c e rta in r oa d to riches was at 
ha nd f or those \o,'ho availed themse l ves o f r e£, i s tr.:tnt's guida nc e. Ca ution 
a nd c on se rva ti sm ",'e r e sco rne d as a t t ribut.es o f people who lIare still 
thinking sma ll. II 6/ Of s uc h people re g i s tra nt s aid: "They are 

D'".e nt.:llly back in t oe 19th Ce n tu ry, \~'orrying a bout a 3%, 57. o r 87 .. a nnual 
r e turn on the ir money. The y arc missin ~ out on t h e ve ry fe ..... ' but ve ry 
r el,m rd i ng op portunitie s to earn lUGr,LI.,.107. o r ~ vcn mo re prot ~t in one­
to-l\.JO years," ••. "And t he r e i s no r ea::;Olt why s o ph i stica t e d inve stors 
should b e s a tisf i e d \.; ith S"/, o r 10"/. return on the ir money, \vhe n certain 
Spec ial Si tu<t tion s are r et.;a r ding o the r s ""1 ::h ga ins of 50'7" . 10070 and 
L"lO r e , r e ga r d l es s of the a ction ot t fie re s t ot the market. h

, 

Regis trl!nt's most e:.;:tensive ly used a dvertisement deait with 
" s pe cial s ituation inves ting ." It de fine d a special situation as tra 
security whose prima ry c ha r a cter i s tic i s its ' bu i lt-in' c a pacity to . 
bring e x traor d in.1rily l arge capital gains , II a nd it describe d special 
s itua tion invest ing a s IIA BRILLI ANT AND PROFITABLE INVES TNENT 
CONCEPT .•. a prove n, high l y pro f e ss i ona l a ppr cach t o making mone y 
in the s tock Ine t' ke t ..• th.:! t i s both b o ld and simp le, )" c! t technically 
sound , intrins i c.:l lly s afe , and c omp lete ly prac tical. II The adv e rtisement " 
s t a t ed t ha t Ha ll St t-ee t expert s had f o r yea r s virtua lly mono po lized 
thi'\ t "E,ro f i t- ma t:ins ma rke t a pproach, u s ing it with r ema r k.:lblc. s uc c ess ," 
b ut t ha i:"" :!m.? ' the cha nce ,.;as o pe n to the s ub s cribe r t o a d d to his 
\.;ca l th throu~~h specia l s i tua tion s a nd that t hey could bring him lithe 
l r ea t es t pr.o f i t tit t he ~Cl.1 1les t ri s k s ,lI Ano the r fre que nt l y u sed-­
advert.l.Set~C IH_ ..i5 !~.:.2 ~h·.' :' ~'n"rcct iveSUo sc ribc r "'hethe r hi s ambition 
' ,"5 to doub l e h ls mone y ln perha ps 12 t o 24 months a nd urge d that if 
it was he s hould lea rn a bout s pe cial s itua tion investing f r om r e gis ­
trant right mY'ay. 

!!./ 

il 

As o f J a nuary 1962 r er,1st rnnt hacl a s t a ff o f 84, and the t hree m .. rket 
l e tte r s ha d " t o tal of ove r l7, OOO subsc rlbe r s . In Au gus t o f 1963 
r eg i s t rant bega n t he pub lica tion of a fourth m.:lrkc t l e tte r ca lle d 
Compute r S t oc k Analys i s Technique , a bi-weekly. 

Reg i s tra n t adve r t i sed freque n t ly in the NeW' York Times , and some of 
its direc t ma il a dvc r t i :; inG we nt t o n s ,ma ny a s 150, 000 peop l e . Four 
of r eg i s tr.:lnt' s employees devo t e d themse lves to its a dve rti s ing 
program. 

()/ All o f t he q uo t at i on s from r eg i r.trn nt' s a dverti seme n ts th.:lt a ppcnr 
- in t hi s opinion r c tnin l ht:! o riGin .:1 1 punc tlw,t i on, un de r sco r i ng , 

ita lics <l llll cnpit~ li z.:l tlo l\. 
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A technique used cx.tc n z ivcly in rer,istrant's literature W.l S to 
rcco;.mt out~r- .1 t\din~ SlICCCS!; stories .1nd nttributc the SUCCC S!i of the 
selec ted inrli\'itll!:.l l!> to invc~t1llcnts in "special situations ,1I thereby 
fUl"th c L-inr,. th r! i r.::n c!::s ion t h .:1t registrant was able to uncover for its 
sub~c ribcrs oppo rtunit ies for outs tandinc profits comparable to thos e 
which the de sc rib e d individu .-t ls ha d heen able to r ea lize. Thus, 
advc rtl.!::cmcn t :-> u :'rC'c t..:!d to those II ti r e d of workinc s o hard to squeeze 
out $1000 or only SlCa pro!:its from stocks," told of three men who had 
applied "ccr t.:ti('1 ir.-Jcst i n& pLi n-::ipl.:!s " to lift themselves "out of t he 
~ck_0.l....E..cvc_t' t;.)~ #:~~~~,?~solc1cn f, \1 :"lli.c,ht of w.:-., llh, pO\vc r nnd t.:J. x:.~· 1 
ano b C:C :la.~ r:lLll :..(1t":3 1. l..:! : l'Y \.'.c ~ ~c t~n3 ;~nO C~:plo1tl.ng " s pecial sitULltiol1s ." 
n,e three men v .. e r~ CornelhlS Vander.c ilt. \.,ho wa s sea ted to have begun 
his fi.n <1 ncinl .'l sccnt by inves ting a b orro""c d $1,000 1n a bc:q;c of his 
O\'ln; " mdL'cw C:lrn~gte, who se l' ise to r ichcs was .'lttributed to a $217.50 
irlvcstclo:::: nt mo.de in a " special situation" with borrowed funds; a nd 
John D. Hockcrc llcr·. whose ca.reer was briefly sl~etched and whose first 
invcstm.:!n1: in oil \-.'as de s cribed as "a shrewd special situation invest­
ment." 7/ Othcl.' advertist:"r.~cnts described the caree r of a teacher who 
had never earned more than $6,000 a yea r but who nevertheless amassed 
$1.000,000 by s uc c e ssf\ll opera tions in the depressed securities 
markets of the 1930 I 5, a nd the y attributed such success to the 
teache r I s abi Ii ty to se l ec t "special si tua tions" and spoke of regis­
trant ' s own abilities along the same line. 

The over~ a ll impression of certain, substantial, and quick 
profi ts through the utilization of r e gistrant I s advisory services was 
lldditiona lly f05tered by the excessive optimism with \-Ihich registrant 
described its sec urities selections. For examp le, various of the 
adverti sements r e ferred to unnamed stock selections made by r egis ­
trc:.nt' s staff 'inich , ... ere n:ost likely to show large an d quick profits. 
One stuted that the: selections include d a "Young S tock lhat Ha.y Be A 
pay-:For-Your-Gr.1.odson's Co ll~ge EducaU.on Investment." Another spoke 
of a forthcoming r eport by r er,istrant in which thre e very low-priced 
science stocks chat could "offer big profits were to be described, and 
not-tao-modes tly sa id of the report that "its every word is pure 
gold. II Still another told the prospective. s ubscriber that rcsistrant 
offered "a pIon aimed at heli)ing you make an extra $300 or $3, 000 -
and pcrh.:lps raise your stanc.~ rd of livin!;." Several letters to pros­
r.cctivc subscrib~ rs annocnced t hat registrant had come across a 
'Specin l Situation profi.t opportunity \ .. hich appears to be so exceptional 
that ,,'e have difficulty in be lievinfi our good fortune in discovering 
it'.' and as to \";hic h registr.Jnt had lprojected a profit obiective of 
151. "Hi thin 10 months ." Each of the letter:J sta.ted that it was lithe la s t 
.22Q.0rt·\lnitv wt" r-1n gi"~ yo'.: to r ece ive thl s recolrn,c ndation 'dth y our 
me:nGcl: s ni p. Ii , : 

r..egis trant ' s advcrtlscrtents a 150 conta.ined references to various 
securities that hnd e xperienccd cons ic.1erable ~ric e appreciation. Such 
refere nces were close ly coupled to r egistrant s fl.:rnboyan t self-laudatory 
el.c.i:.1s , and their effect "las to imply that the stocks recotml~nded in 
r egistrant I s advisory l etters , ... ould duplicate the record of the securi­
ties referred to. 

In our opinion, re~istra nt' s advertisements were calc ulated to 
arouse, in an excess ive a nd \I nv.':t rrantc c\ mnnner, illus ory hopes of 
immediate and S\Jb g ta1\ti~ l profit , anti Hcr.:: viol.1tivc of the Act. ' s nnti­
frQud pl:ovisions ~H\d of Rulc 206 (4)-1(.:\) thereunde r. They .... e re dcccpti v\' 
and mizlcading ill their over-all effect even though, it misht be aq;uc d 

Oeca.s ion:ll r e f erences w(:rc also m" d~ to the elde r J. Pie rpont 
Haq; nn and l a "De t .:l millionl! Juhn \~. Cate !> . 
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that wh~n ~rr~~ly and literally r ead. no s in&lc s ~ temcn t of a ~tcrin l 
fact W<;IS fa15c . 8/ In a p pr.J i.!; inr. adverti s e me nts such as those n OW' before 
u s .... e do r.ot l OOK only t o the effect tha t thl.!Y tr..ight h.:lvC had on c a reful 
and 3t131ytica l person s . li'c look a l so to [ h e ir poss ible impact on .those 
unskilled and \Insoph i s tic ated i n inve s tment Ulo.., ttcrs • 

By the s ecurities ;le ts Cong r es s sought t o protec t "those who do 
not know . .. from the overrcachin~s of t hos e \o/ho d o ." 9/ To a t tain 
that objective , pe rsons cnga~ed i n the secur ities business mus t be he ld 
t o rigorous s t anda r ds of fu ll and fa i r di sclosure in t hei r dealings 
with investors . The r endit ion of investme nt adv ice is a n integra l pa.rt 
of the sec1.! r i ties b u siness , ilnd the Act evide nces Congressional r e cog­
nition of tha t fact ar.d of the need to protec t those who s eek such 
advice . 10/ In passin; upon the propriety of securities sel ling t ech ­
n iques , .. e have r e pea t e d. ly he ld t ha t la..'t merchandising stilndar ds ep ito­
mized by such t.crms as "puffing " ilrc antithe tical t o the anti- fraud 
provisions of t.he securit.ies s t a tutes . 111 Similarly high s tanda r ds 

§..! Frau u. td t.hin the rr.eaning of the Act can be establis hed wi t hout proof 
of false sta tem~nt s . S.E. C. v . C.:loi t al G.Il.ns Research Bureau . {nc . lO 
375 u.s. 180, 185- 19 5 (196j) . :'..no RU Le :tuo(4) - I(a )l» prOnLO l.ts 
both adve r t isement s tha t conta in any untrcc statement of caterial 
fact and t hose t ha t are othe~ise fa l se and misleading • 

'1./ 

10/ 

Chilrles ~tu rr.. es & Co . v. S.E.C., 139 F . 2d 434, 4j] ( C . A. 2lO 1943), 
cere. tl£:nL.::d 321 U. S . 786. See a l so NC'rI." l ~ &, Hi r.:;hbc :-~ v. S . ::.C., 
~F.~J 1~8 , 23 3 (C. A.D.C ., 1949), c eLt . oc~i~c JJ 3 U.S. 861 
(JiTIle i:wc s ting and u s ua llr. na ive puo I 1c neeos special protec t ion 
in th is s peci l!lizcd field. '). Cf. r.T . C. v . $tolndol>:d ::duc.:aticn 
s oc i e t"f, 302 U.S. 112 , 116 (l 9J1) C'Gws ~re [!Wet.! to:) p !"O t:ec: t!-.e 
t r...J50ti n g. as ~ .. cll a s the suspi cicu s. "); Dr-nnld~on v. ~C'nd i4.:l t:.az inc, 
333 U. S . 178, 135-1 09 (1945) ; F . ,!,.C . v. Stc !"llna O:-".J-;:. !. nc .~ ')11 
F .2d 669 , 674 (C.A. 2 , 196] ); P • • •• • Pe n Ca . Y. - . T .C. , 159 F.2d 
509, 511 (C.A. 7. 1946); Charles 0: t ht:' $: :tz. ni~t. ":vre . v . r .T.C., 
143 F . 2d 676, 679- 680 (c.A. 2, 1944 ) " lToir..:! l.!r.pona a t c;" l.tcrion 15 
the ne~ i mpression , ... -hich t he adve rtisemen t i s likely t o make upon 
the gene r a l popu lace"); Arcnb~; v. E.:.Lf..:. , ~3 :! F .:! d 165 . 167 
(C.A. 7, 1942); The Privil te lnvcstMcnt: ::1:"0 ro r G('i .... E'~~n t ? e !:sonne l

l 37 S.F..C. 484 , 4~Jr=~SH (1 931 ) ; Nat1on~ 1 ~ ~CU I."l.ti cs & ~~ s~arch 
Corpor~ltion J 12 S.E.C. 167, l71-=-U,! (194i ). 

See S.E.C. v . Cn rit~ l Gain5 Resea rch B~rc~ u, sUQ r.:l, a t pp. 1S6-192 . 
It \-.'a!> j udiciallY rccogn 1 :: ~ o 10n& prLo L- t o the Ac t that in\H:::s ' n t 
advi sers stand i n .l f i duciary re lation to the ir clie nts . Sec 
Rid£dv Y . Ke Dne , 1)1, App. Diy . 647 , ll9 N.Y . S. 45 1, 5) ( 1909). 
111~ Ac t r cf1cct s t he existence of s uch r E' l .l tion shlp . See S. E. .C . 
v . C~it.l l COlins l\~ ~c.lrch urcnll . I n~ .• ~\lora l at 194-l95; i\ rlc-c n 
W. TIl!l.!~e s J 2 7 S . l: . C . bL9 , l!J5-bJ8 (l g:i S)~ d sub ~. HU':hcs v . 
S. r.:-C. :-I74 F. 2 ~ 969 (C .A.D.C., 1949); Fronk P"'sen 'rcud ,"7iil f:l:.C . 
~~07 (1961 ) . 

lil gee £. £. . J "bc P.ll bins &. Co ., Se~uritics E:tch .. ·'nse Act Rele s N ... , 
'6&46, p . I, (Jul y II , 19U:'!'>, aCf u suh ~. l\C'rko \to S . r ... 3 16 F . .. d 
1)7 (C .A . 2, 1% ); Ale<.1n<'0 < RcidTCo .. _ l ne ., 0 S.C.c . 986 . 989 -
99 1 (1 9u2); Lc(\I,~ nl L;u rln n l'orpur.lc1o ll , J ~---s:t' . C . 211, 1 (l959) ; 
U:. tldn & Co ., 33 S . L . C . 4Iil.> , ;,·,9 (1 958) . 
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of tT.\.I!·h[ulnc$s and disclof, urc mus t ab:o govern the propriety Olnd.-..... 
lc~ality o f inVC !l lmc nt aclvi!;c t: s ' effo r t s to i.Hh,cc othe r s to purchase 
t lud.r se rv i c es . 11. / The y ,tt i' pilrtic \ll:!rly appllcllblc to adve rtisements 
o f thr. type l nvolvc d he r e ,,'h 1.e h oy cheir t e nor :;110"" thn c thf'! y were de .. 
s i g n.:! d to appeal to peopl p \·:ho we r e nm: l o us to r.ecurc quic k profits and 
we r e no t c s r e e 1.a l1y s opld s t i ca t e d in :-:ccurity :tno ly s is . Ha ny such 
persons al'e c i t h \! ): un.1l17;WC of or prOIlI! to ove rlook the lirnitatlons and 
the \lncc L'C:t intics ncccss.J ri 1 y inhe r ent in a ny II t t emp t to forc c']' s t stock 
price s . TIle y t e nd to be und uly i nflu(> ncc d hy ndvc rti s c mcllt s r cpresent­
inc o r i n:l>ly il1r, th .:i t the adv(! rtlsc r C J. 1l ma ke prof ita ble forecasts and 
to s ub sc ribe to the lldvc l' ti se r's <1dvi so l), services in reliance on 
thelu, 11.1 

l\pprals cd 1n the ll ght of the f o r e goinG c ons iderations and stand­
ards, registrant I 5 aclve rti ::;c:r.cnts we r e cle a rly de ceptive. They obscured 
nnd mis l eading ly minimizc ll t he nume r o us uncc rt<linties and imponderables 
inhc L"Cnt in any :1 ttempt to fo r ec a s t s ecurity p r i ce s . TIle rc we re 
occa s i onal cave a t s , but they \o,'ere unobt rus ively worded and placed, be~ 
gene rally j)reccdIJd and iollo\,' e d by highly optimis tic s tatements that off­
set nny c a utionnry e ffect. Illu3trntive was a sentence \-J hich read: 
"Like a ll stocks , the s e " si tua tion s o ft e n call for calculated risks. It 
That sentence wzs prece ded by thre e. page s empha s izing the l arge profits 
th .1. t c ould be tr:;"1. de by tho se · ..... i10 r c all and heede d re gistra nt I 5 Specia l 
Situ3 tion Report s , a nd t-.'ll !i c ountered i rr.r.;(!dinte ly by the next sentence 
..... hich a ga in s pol<e of the "cn l.l s ual pl.'ofits " th:lt could be made with 
Spec ial Situation s tocks nnd the almos t exclu ~dve i nve stment in such 
s tocks by tlknoHlcdgcablc investors ••• to build their cl\pltnl." 

Another advertis e m:!nt, after dc s crlbin~ the out s tanding increase 
in the price o f Ze nith R"1dio Corpo r a t ion s toc k m..'lde the following 
o stcn s lbly s obe ring quali fica tion "nut by and l n r gc, c xoc rie nc e has 
t lHl r- ht ti S that it i f. more nnulc nt to s e t modes t "'('I3 15[ o r s ~c c la r 
£.!.~ l;; ll:1"2n s . . • ~~~~ : t ~ '~y(') ~T t i n n; t~,:mlII S . ' In~. r t cl e ve \ op­
mt' ll ts t u r n Oll t r,.01:C 1: :' ·/ O ~-:;~:' ervin \'"C £'2 .. !':£~.:..!:.'oy~ lv nnt uo i pa t c d , a nd 
!! n f. 1.:.£::: k l 'Jr. r~~ J on t t 9.-!:!.:L fI lon ~ - :: C: t1 1\ l u r t \lI : ~" - lll\ i iil ..! t" to r t ne nll t\l r~ 
onf! l1i~! :.! n yo li t' !'> lIt"p r L:; c \" 0 \:1<1 ill.! a p [ cn sn n t: one . F'lr be tter, we 
'6eI rC'VC J t o Cr y nlld set l .i7:;ucs t i(loa" l. s :lnd exc(' c li t hem oc cas ionally, thnn 
t o se t lInrc ll li !l tic goal :; llnd fa 1 sho rt of the ;n continuou s ly." "hts 
I nn r;.ul1ge J r Athe r than mod i fy ing reBis tTnnt ' ~ oplimis m, su~ces tcd to the 
r en de r thllt the "modes t" nod Ic ons iJ rvn tive" coal of II 100i. profit in 18 
month !] was s ure ly atta inable unde r l"ocl~ trnnt I s "prude nt" s e c urities 
se l e c tions . ll./ In our view r eg i s tra nt I s optimi s m was so e xtrava gant 
tha t e ve n n n ex plicit c nvea t could flo t ha ve broucht thi s ndve rti s C:lIlunt 
up to the s t a tutory st;lndn rd. ]j./ No r did r egi s trant ade qua tely 

12./ 

.b!1 

As note d. Section 20() of the Act ba r s c o nduc t that (\o fr.1uds or do ... 
ccives ".-tny client 0 1.' P1.'OSpcc t:i.vc cllent," Dnd We hnve he ld th t 
the r.o licit D. tion o f c l ient s i f, pllrt o f t h o uc tivlty o f Gil lnvos l. I\'II.' nt 
nclvio c r, Ro lph Sc " o l'd S ei~, 30 S ,E,C, 2% , 251 (l958), 

Sec RF.POln' Of" TIlE ~ Pr.CIAL STII DY OF SECIIHtTT ~S HA RKETS OF TIl E 
SF.CUHlTIES AND EXCII ,\I :C; E cO:'lmS~10N, \I, I~ , Doc, No , 95 , Pt, l, OR th 
COllg, , l " t Sc ss , (l% 3) I', 366 Lfic rclM f Lo r c ite d IG " SPECIAL STUU¥ 
REPORT,:T 

J:!!..l Cf. . DolI"" \' 11 0 1 t c o p t c t' :1 , Inc ., Sl' c uritloo A t Ho l ol\ f,o No. 1'594 , p. 5 
"(lln r Cl i 2'I,'I'J'G'J) , -

A t R .... l cn:H· Nu . 
S (J\lIr. \.I ~)t 16 , 
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. 
qU3 1i fy i ts g l ow ing r ec i ta l s of 
lndividuals and stocks so as to 

e.x [l--:Jordin~ry 
pl;)cc the e in 

pas t s~ccesscs by se l ec ted 
a r ea l istic pc rspcc tivc .~1 

Registrant, aided and abe tted by Spear, a l so "':' illfully violated 
ftu l c 20::,(1.} - 1(a:) (2) 17/ b' one aoYe rti scr:.cnt ",-h i cn r e f e rred to securi­
ties tha t it h.:J.d previously 'l-.:-co~"dco , ar.d by '-'.T!:ious "Prog r ess 
Repo rts " .... h ich re&is t r a nt h.;ld d i s tribu t ed t o s\Jbscr-ib~ rs t o its Spec ial 
Situalicn r~por ts . Tnese t"..3 t c ria l s c o n::.:ained n e it-he r a li s t of all of 
recistcant ' s rccc~nd:! ticns ror at l C,J,s t one y ea r preceding nor che: 
c':lUtion:1ry legend prcscrib-,:d :,y [ha t Ru lca 18/ Althour,h t he advertise ­
:cot in question riid no t ~~~rcssly refer to~e f ac t t ha t r egi s trant had 
["Cco nde d the securities d i scussed , it "" ent on to s ay t ha t r egistrant 
.... ished it could ~ !:.J. te tha t its s t.:!.f f h:lCl cc.~ U? ' .lith lIanothc r stock 
wh ich we are sure 'Ir,."ill be ~.nc ther winne r . II The use of the ,.-o rd 
" a noc.he ["" indica t ed t h<! t ti .e securities. di.sc.u:3 sed had been rec cn:c2nded 
by rc&istra nt, <lnd \oOe accordir.s,ly v iew the am:a rti sement as one caking 
re fere nce to pz.~t r ec ounen da tic ns \';ithin the u;ean ing o f R'.Jle 206(4)'-I{a) 
~2) and the refo re subject to the rcqui re~nt.s o r 'that Rule . The 
'Prog ress Repor ts" li s ted only those securities h'hich ha d be en the sub­
j ect first of "buy " and l ate ::- of " se ll" r ecc--..:.."2 nci...it i ons by regist r a nt, 
~nd did not inclucc all securities rcco~~nded by reg istrant. ~"e infor­
mation in che Progress Reports , \1hich consiste d o f a cha rt showing the 
natr:2 of th e security, the pl:' i ces at the tire of t he rec om1:encia tion s to 

.!1.1 

Sce Irving G rub~~n, 40 S .E.C . ~7!, 672 - 673 (1961); G. J. Mitchell Co., 
'10 S . E .C. 40;) , 4 1] (19~ 1); Srr:! t fo!"ci Secur " tics Co, . p c ., .)9 S.E .C. 
826! 828 (1960) ; ~~i'i!"~~ ,c l1_~c:.!:!~ion , 3.; S. LC . 2~~ , 266- 267 
(1 9~ 8); A= ric" n :~Dl!~: .~ lm'o,o,'r~ , Inc ., 37 S.E.C . 287, 290 (1957), 

Ru le 206(4) -1(a )(2) pro\'ides th~ t it is fra udulent within the "",an­
ing of Sect ion ~06(4) [or 3ny i .. :·:£ ~ tn:ant a dv ise r to dis tribu te: any 
a dvertisemen t ' \~hich r fe r s , . dircc tly or i ndire ctly, t o past 
specific reco~nda tions of such inves trr~nt aQ~ iser which ~~re or 
wo uld h<=tve been pro fi t <.! ;'lc t o tn-..y p~ rson," but pe rmi t s adve rtise­
ments that sct ou t (or o f fe r to fu~ish a lis t of) all of the ad­
vi:;er l s r ecor.::r..c nd.:Jtions \,jIith in the. i:r~ di.:;.te ly preceding pe riod of 
not l ess th:tn one. year if s e eh nc.\'c rti s cmcnts ( o r s uch l ist, if it 
i s f urnished sepa r a t e l y) "(A) s t :i tc t he n .:!l!:C of each such sc:curi ry 
r ecom:n!!nded , the da te .:wd n<lturi! of each 5 c h recO:!l.-~nda tion ( e .g ., 
whe ther to buy , se ll O t " hold ) , t.i':.c t.r.oa r ke t pri c e n t that time , t he 
price at \o;hich t he r cco::::...:! nrla t i l.l .l \;a s to be a cted u pon, <lnd the 
TDilrke t price of e ach ~uch sccu!."i ty as of t hl'" s t r ece nt: p r nc tic .:tb le 
date, nnd (C) cont~in the (oll c.r.' ~i\'; caution:l ry l egend on t he. f irst 
p.l e,e t hereof in print o r t ype .1S l~ rr.e as t he l.J.rsc t p rint or t ype 
used in t he body or te~: t t~H.!rcof : 'i t shou ld not be a ssumed t ha t: 
r ccommcndatioOls rode in t h..:! fu t1. · n~ : ill b p r of itab l e or ' ill equa l 
the pcrfor lD."lllCe of the. sccurit i e in this 1 i.st •• " 

It m.ly be no t ed tha t lUdcr the Hule an n.dvcl: t i $c ot which c nto. ins 
a l is t of only a portiN I of Lh,C" inv es t me nt lH.lviscr ' s p:t s t r ecom­
mendation s \wu l d no t b .z- cured hy :"i.n offe r in t h S<lm~ :u.lvcrtiscccnt 
to furn i s h C\ e orr.plctc l is t upo n requcs t • 

" A--_ . ' 
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purchase and to sell and the percentage gain or loss , ... hich would h.:tvc 
re s ulted, wns not of a kind to aid th e subscribers in m..lkin~ any curn.' l1( 
investDlCnt dec isions. \ve think it apparent tha t the Reports' prima ry, 
if not so Ie, purpose ,vas to induce those to ,,,hom they \-'e re sent to rc nc'~ 
their sub~c riptions. Accordingly they were .:1dvertiscm!!nts within the 
mC.:lning o f the Rule nod had to comply with the specific requirements of 
s ubdivision (a)(2). 191 

Conclusions 

ReGis trant' 5 sensa tiona 1 ~ldvcrtis ements featuring the ge t-rich­
quick theme \-lc re incomp<1. tible ,-lith rcspon s ib I e methods of obtaining 
clients for investIr.t' nt advisory services. Adve rtisements of this kind 
have a substancial adverse effect on the public interes t. Not only do 
they tend to mislead and deceive investors, the y also t e nd to debase 
the standards of the inve stment advisory industry by creating a com­
petitive environment that tempts ~ dvisers to vic with each other in 
ma king unsu pportable cla ims to prophe tic ins i ght. 20/ Our Special 
Study of Securities Nnrke ts found that liThe impact of such advertising 
is apparently considerable and thus a caus e for conc e rn. II 21/ 

We determined to ilccept respo ndents' settlement offer despite the 
~criousne ss with which \ -IC viewed the violations in this case because our 
r e view of the record led us to concur with our staff' 5 conclusicn th~t 
iJnder the circu:nstances the public interest ,-.. as adequate ly serve d by thl! 

' sallction propose d under the of fe r. In r eaching our decision we took 
into account that this is one of the first Cldministrative proceedings 
in \Y'hich ,,'c ha ve dealt \dth the ques tion of improper inve stment adviSOry 
advertis inti rna te ria l, tha t re s ponc.:!nts have been in the investm~nt ad­
vi s ory business for many years, tha t their viololtion~ related to Olle 
aspect of the ir diversified advi sory activities, and the inc;licatioll$ in 
the record thn t the y h"H.l durins. the latter portion of the period t:'ch~ ­
vClnt to the se proceedings attempted to conforn registrant' s adverti:->c ­
me nts to the sta tutory s t.Jlldards. }:cgistrant volunt:trlly di scontinlle d 
all new~p~pL!r advertising in April of 1962, after members of our st':lff 
had infol-:'1~ 1Iy advised it th.:1t th~y were of the opinion that its n C \V' 5 -

paper adve rti sement s were vio14lt ive of the Act, and it s direct mail 
m:neria l z during the IC"!.te r . portion of 1962 and in 1963 \lI'c re more 
~ocle rate in tone and of a higher c.:l liber than those of early FInd mid-
19 62 . In li )~ht of tho s- I.:' f !:~ t::; :".:; Wt; ct isa g<l\'e \",e ight to rcgistr.:lnt' s 
undertaking to furthe r r eexamine its past pl.":tctices with a view to the 

12.1 Moreover , it may be noted th~lt even aside from the s pec ific prohlbi ... 
tions of Rule 206(1,)-1(a) ( 2 ) ~pplic"ble t o "dvcrti sem~nts, a li s t 
shO\"in~ only gains nnd los~ c!; \ddeh ,,"'Ollld have bee n rcn li:! c d by 
follo\Y'in~ an adviser's past buy-nnd-sell r ccouuncnd.a tions a nd does 
not disc lose the c ffec t of 0 thcr r c c omu!c IHia tions thn t the 3dvi~cr 
ha.s not !icen fit to close O\I t prior to the pliblicOltion of the 11!; t. 
may be n deceptive cuidc to an investmc nt ~dviscr's ove r ... all pe r ... 
foman c e l"ceord. 

201 Sec SPECIAL STUDY REPORT, ",crn, 367-8. 

'lJ..1 Ibid. HD 
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• 
prevention of futu't' e violations . However, the relative l eniency of the 
[,.1nct101\ Ch.:lt we in~po$c in this case should no t be misconstrued. In 
lll~ht of the admonitions of this opinion , ... e shall be dis posed to deal 
mOr.e severe ly ~ ... ith any f uture ins tances of false and misleading adver­
ti.ing by investment e dvisers. 

By the Co=iss ion (Commi ss ioners \~OODSIDE. DWEllS, BUDGE and 
\lHEAT) , . Cha irman CQ;{EN a bsent and not participa ting. 

.­, • 

, 

Orva l L. DuBois 
Secretary 

r:: - II 
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SECUR ITI ES I.N U EXCIIANGE COMM ISSION 
W3 ~llington. D. C. 

I NVESTm:NT ADI' ! Sr:RS ACT OF 1%0 
Hc lc~I "' c Uo. 201 
ACCOUNTI NG SER:f:S 
Rc ) c.1~c No. 103 

Til E NATUR E or Til" f;XANH' ATlO N AND CERTIFICATE 
REQII J I(LU nY PARf,:;I\ /,PII (0) (5) Of' RULE 206(4)-2 

Utm£l( Tllo lIlV f.ST:~E~;T AUVISoRS ACT 0,' 1940 

Revi e w of accountants' cert1f leal cs fil e d under paragraph (a) (5) of Rule 
206 (4)- 2 unde r t he I nvcs t:nent Ad v i s eroS Ac t of 1940, ",-hich requires that at 
lea s t once a y ear ;>n inde penden t vublic a cc ountant shall verify by actual ex­
amin.1tion all fund e il nd sc cu!.' ltics of clients held by an investment advl&er, 
indic.1tcs a .... id e va d ,.U i on in the r.cope of the examinations made and the con­
tu nt of the accoun~ ~ I\l~ ' certifica t es. Undpr t~c circu~~ tance8, the Securities 
and ;~ ~: c hanze Comm i .r. s i on deems it appropriat e t a de Gcribe the na~ure of the ex­
an.inat i on to be mnde a nd the content of the acc' .untant's certificate. 

Rule 2Uit -2(b) unde r the Invcs t r.lent Advic;er s Ac t of 1940 speci'fically requires 
t lw t l1tl j n'\'e~tment a dv i ser .... :ho has cu s tody o r pos se ssion of fund& and/or 
Et>cl!r1r ie s of <loy client lnu s t rccOl'd all tranflactions f or such cli ents in a 
journa l and in scpar"ltc ledger accounts for each clie nt and must maintain 
copics of cOllfirr::ations of all transactions tn such aCcounts and il position 
recol'd tor eac h ~eC l! Tity in -.. ;id,ch a client has an interest. In addition, 
Rul o 206 (4 )- 2 ( 0) provides, in genera l, that It shall constitute a fraudulent, 
decep tive or m:lIlipu l:..: tivc act or practice for any investme nt adviser ",-ho has 
cu s tody o r posse ss ion of fund s or securitie s of clients to do any act or to 
t llke c ny acti on \o:i t1l re s pect to any sur:h fundu or securities unles s (1) all 
fluch SF ct:rit ic s urc s eg r egated" mar ked f o r identificatioll, and held in safe­
(ece pine in R r ea!;on;:;. l> ly safe pl ace; ( i, ) the funds are deposited in one or mor e 
bank a c count s , in t he nome of the inver.tment adviser as agent or trustee for 
c li e nt r. , \..-Ili ch c e nt.li ll only clients' fund s .::.nd c e rtain appr opriate r e c ord s 
wi th r ar- pec t ther e t o an~ In.1int a1.n o:!.d; (J ) i mmedlat('ly after accepting such 
fun ds and sccur i tieR the invcEtlnent lhlviser notifies the client in \"'TitinC 
of tl\{' pI li c e a nd .na nner in \<I.lil.;h th ey will be maintaine d; (4) not les s 
fn'qll c- Il t ly t ha n onc e ('ve ry thr e e - month per iod eac h c li(>n t is sent a n itemize d 
st Dt C!r:'Icnt showi n~~ thl' d~b its , cT C!dits, li nd t rnnsac tion ~ 11\ his accoullt during 
th e per iod a nd the f unds and securities he ld at th e end of the period; and 
(5) <ll l ('ast o: .. ce eac h calender yea r ~I ll such fun ds a nd securities a r e veri­
f ied in un una nnounc(:d l. y.aminatio n hy an independe nt public account a nt and a 
certificat e of th e Ll ccountant reporting on !luc h examination is filed with the 
Co minission, 

1/ Rule 206(4)-2(n) is not a pp licabl~. 1owevc r. to any inve stment advi ser who 
is a l so re~ j,s t e r cd a s a broke r -dea l e r under Sec ti on 15 of th e Securities Ex­
ch '1 nse Mt ~f 1934 if (1) such broker-deal E' r is su bj ect t o and in comp lianc e 
wLlh )tul e l Sc3 -l unde r the Securi ti es Excllnnge Act of 1934 , or (2) SU Cll 
br oker-dea l e r is ~ Ir:cmbc r of all exchnng e who s e members arc exempt from Rul e 
I Sc3- 1 under th e prov i s i ons of pa r ag r ap ll (11)(2) th e r eof , a nd such brok c r ­
d ea l~r i s ill comp l i a nc e wi tll a ll rli l es and se ttled pr ac ti ces o f s \l ch excha nge 
impos ing r cquir cm."! n t s .... i t h r espec t t o fin.1n c ial r cs po ns ihility and th e 
sct r eca l' i on of fuml s 0 1 s ec urities c.l rri cd fo r t he account of cu s t orr.ers. 
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I n order to make an appropr: i,1t e cxamina t ion the indc pcnd.:mt pub 1 ie a ccountant. 
at a date cllo sc n by him and without prior no tice to the investment a dvi se r. 
should make a phy s ical cxami.nation of securities and obtain con f Lrm.ltion as 
appropriate; should obtain confirmation o f funds, on deposit in banks; a nd 
should reconcile th~ physical count and confirmations to the book s and r ecords. 
Thc ~c books and r ecords should be verified by adequate examination of the 
security records :md tra nsactions since th e last examination and by obta in ing 
froG'l c1 ients writt e n confinn:l tion of the funds and s ecurities in the clients' 
accounts a5 of the date of the physical examination. If clients' accounts 
have been clo sC!d or securities or 'funds or Guch clien ts have bee n returned 
since the la s :: exmnination, these 9hould be confirmed on a test basis. Such 
add it ionil 1 audit procedures as the accountant deems necessary under the cir­
cumstDnces should, of course, also be performed. 

The accountant's certificate should comply with the usual technical require­
ments as to dating, ~alutation, and manual signature and should include in 
general terms an appropriate uescription of the scop~ of the physical exami­
nation of the securities and examination of the related books and records. 
In addition, the certificate should set forth: 

(a) the date of the physical count and confirmation of 
balances of clients' accounts; 

(b) a clear design~tion of the place and manner in which 
funds and sccurities are maintained; 

(c) whether the examination was made without prior notice 
to the adviser; and 

(d) the results ot the examination including an expression 
of opinion ~s to whether, vith respect to the rules 
under the Investment Advicers Act of 1940, the invest­
ment adviser \las in complia nce ,with paragraphs (a) (1) 
and (a) (2) of \(ule 206(4)-2 as at the examination date 
and had been complying \1ith Rule 20t.·2(b) during the 
period since the prior examimltion dat e; and ",-becher, 
in conncction with the examination. anything came to 
the accountant's attention ... ,hich caused him to be lieve 
th a t the inv(!!: tment adviser had not been complying 
with parnl\raphs (0) (]) and (0) (4) of Rule 206(4) - 2 
durinB the perinu r, incc the prtor examin:l tion date . 
Any material inadcquacic::: found t o exi s t in the books , 
records, anu safckeepi ng facilities referred to in 
this par ag raph (d) should be iden tified and a ny 
correctiVE: action tnken or propo s ed s hou ld be indicated. 

The rule requires that the accountant's certificate be. fU e d "' lth the Com­
mi ssion prompt ly niter th e compl etion of the exam ina tion. It is s ugges t ed 
that the ce rtificate be fil~d in d~lp licat c ,'It th e. r eg i ona l of fice of t he 
Co~ni ss ion for th e reg ion ill ~ I lcl\ til e adv ise r ha s hi s principal p l ace oC 
busines s. 
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(Investment Advisers Act Release No . 223) ADMINISTRATIVE PROCEEDING 
FILE NO . 3-1175 

SECURITIES AND EXCHANGE COM'IISSION 
. Washington . D. C. 

July 22, 1968 

In the Matte r of 

DOW THEORY FORECASTS. INC. 
Hammond, Indiana 

(801-440) 

LEROY BENJI\.'UN EVANS 

Investment Advisers Act of 1940 -
Secti on 203 (d) 

, , 

---------------------------, 
INVESfMENT ADVISER PROCEEDINGS 

Gro~ds for Remedial Action 

, Deceptive Advertisements 

FINDINGS 
AND OPINION 
OF T"rlE 
COMMISSION 

Where registered inve stment adviser's advertisements 
soliciting subscriptio~s to ~t s advisory service 
were fal se and misleading in that they implied' that 
service would provide informat~on enabling subscr~ber 
to secure i~medlate and substantial profit or pro­
tection against loss and, represented or ~mpl~ed, 
among other th~ngs. that Dow Theory, a ~ethod for 
ascertainlng bull or bear market trends, ..... as princi ­
pal or sole basis for adviser's selection of indivi­
,dual securities to be bought, sold OL held, that 
subscribe rs would recelve warning bulletins betwaln 
regular publicati o n dates wheneve r w~rranted by 
conditions of market. that d~astic mar~t declines 
were imminent. tna t ~ertain stocks . as to which stock 
splits had alre ady been announced, were can1idates for 
stock splits, and t hat its method of fOLecasting was 
better than me thJ1s u sed by other investme nt advisers, 
held, reglstrant. aided and abe tted ,"JY its president. 
willfully violated anti-fraud provisions of Invest~ent 

Advise rs Act of 1940 and suspe ns ion of advertising by 
registrant for ne w s ubscribers fo r period of 120 days, 
as provided by offer of settlement, appropriate in public 
interest taking into consideration all circumstances 
including fact s thd t violations did not relat e t o 
investment advlsory se r vices and that registrant and 
president had bee n i n investme nt advisory bu s iness for 
long period of time and h~d taken s teps to comply with 
statutory standards. 

APPEARANCES: 

Stanl ey Sporkin. Leon arg H. Rossen and No rri s Simkin, for the 
Division of Trad lng and Narkets of the Conuniss l on . 

w. NcNeil Ke nne dy . He rber t S . Wande r, and l'hcha e l A. \<\arn~ r, of 
Pope, Ballard, Url e ll, Kenn edy, She pard & Fm • .'l e . for respondent ~ . 
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We he r etofore issued a n o rde r acc epting an offe r of settl ement 
5uhnitte d by Dow Theory Forecast s . Inc. ("registrant" ), a reglste r e d 
investment advi se r. and LeRoy De n jamin Evan s . its pres ide nt and ma j o r ity 
stockholde r, in di sciplIna ry pro=e eding s i nsti tute d pursuant to Sectlon 
203(d) of the Investme n t Advise r s Act of 1940 (" Act "). !I In that ord~r 
we found, on the bas is of the o(fer a nd a s tipulation of the parti e s sub­
mitted sol e ly for the purpose of these proceedings or any othe r proceed­
ings pursuant to Section 20 3 (d} of the Act and without a ·irnitting the 
allegations in the order for proceedings, that between January 1963 and 
July 1967 r egistrant. a i ded and abet t ed by Evans. published and d.i s t r i ­
b'.lted materially false and mi s leading advertisement s of ·i ts investInent 
advisory service. in willful violation of Sections 206(1). 206(2). and 
206(4) · of the A.ct and Rule 17 CFR 275.200(4)-1 thereunde r. Y The orde r • 
as provided in the offer of settlement. suspended all adverti sln~ and 
solicitation for ne w subs::ribers by r eg i strant for a peri od o f 120 days 
from May 1 to August 28. 1968. inclusive. In accordance with our order 
we now issue our f i ndings and opinion with respect to. the issues in the 
case. 

Registrant, an Indiana corporation organize~ in 1946. has been 
registered a s an investment advise r since January 1947. Evans has at 
all time s e xe rc1sed general supervision ove r all activities of r eglstrart. 
Registrant prepare s and distributes tw~ inves~ent advisory publ i catIons. 
a weekly se~Vlce entitled Dow Theory Busine ss and Stock Marke t Fo r eca s ts 
("Forecasts") and a hi-weekly service entitled Dow Theory DIgest. y 
These publ icatIons rend ~r advice as to investing 1n and purchas ln.] 0::­
selling s ecurities . give opinions ~s to the value of securities. and 
present r eports or analyses concerning securities. The type and qual1ty 
of investment advice rende red by r egistrant are in no way 1nvolve~ In 
these proceedIngs. 

Regular subscriptions to these publications run for six ~ths 
or longer. and in order to induce s:.lhscriptlons to Forecas ts. r espondent s 
offer to the public a four weeks' trial s~bscription for $1. In soli­
citing trial s ubscriptions. re spondents advertise extensively In news­
papers and magaz~nes and mail form letters and other mater~al to 
individuals. !I Trial subscribers receive five weekly issues of Forecasts 

11 Investment A1visers Act Release No. 219 (April 30. 1968) . 

y Sections 206(1), (2) and (4) malte it unlawful for an investme nt ad­
v i ser to e ngage in a sche~e to de fraud or transact i on . practIce . or 
course of busines s wh ich ope rate s as a fraud upon any client or 
prospe ctive client. or in any act. p~actice. o r course of buSIness 
which is fraudul e nt. de ceptive. or manipulat~ve . Rule 206(4)-1 
de fine s the last m~~n tioned conduct t o include t h e publicat i on and 
distribution of any adve rtise1l9nt which "conta~ns any unt.rue s tate­
ment of a material fact. o r which ~s otherwise fals e o r mi sleadlng .-

During the period covered by the o rde r for proceedings . subscrlptlons 
for Forecasts cost $37.50 for si x months and $65 for one year . and 
subscriptions for the bi-we ekly s e rvice cost $15 for SIX months and 
$22.50 for one year . 

Rule 206 (4)-1(b) unde r the A.c t de fi ne s "adve rti sem nt" to "include 
any notice . circul ar . l atte l"' or other writte n c ommunl catlOn add.cess"!'d 
to more t ha n one p 9r s on, or any not I ce 0 ::- othe r anno unc ent In any 
publlcation '~ which offer s an inve s t ment advi sory se rVl ce .... ~th r eqard 
to secur~ties . 
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and, c ::lmmencing with the fir s t i s sue, they are so licite d by mail once 
each week for 14 week s t o purc hase a regular subscription. ~ 

Deceptive Adverti s ement s 

For convenie nce of di s cussion, we have divided the false and mis­
leading representations made in the numerous advertisements into five 
categories. 

1. Implica t ion of I mmine nt Profits 

A substantial number of registrant's advertisements implied in 
enthUsiastic lang u age that the advisory service offered or the specific 
recomme ndation made in it would return immediate p:ofits to the sub­
scriber, ofte n within a specified period. For exa.1lple, one representa­
tive adve rtisement h e aded, "BUY THESE 6 srOCKS for gains next 30 d.3.Ys." 
state d that the sto=ks were "Bargain Stocks" having inherent price rise 
potential and selected for immediate short term buying consideration. 
Another proclaimed, "YOUR PROFIT OPPORTUNITY' IS AT HAND D:lNIT LET IT 
PASS YOU BY .•. Take it from one whose business it is to know __ a 
depe ndable profit opportunity in the stock market is'at hand, in our 
opinion. 11 Others announce d , "28 ACTION STOCKS TO BtJ'Y THIS WEEK (While 
Price Is Still Favorable) "; 117 ' BIG MO'''ERS' TO BUY NOW" out of 18 "action 
stocks" liste d tha t we r e "explosive candidates for sweeping wide price 
swings": "2 LOW PRICED STOCKS FOR SPRING PROFITS"; and "10 sroCKS THAT 
COULD BE THE FAVORITES OF 1966, Selected !~or Highest Gain Potential." 

Similarly. l e tte rs soliciting trial subscriptions urged i~~ediate 
action to take advantag e of the opportunities or avoid the pitfalls in 
the current "fast-c hang i ng" marke t. One stated, "WHAT ACTION $OULD YOU 
TAKE NOW ON THESE 60 LOW PRI CED ~OCKS? Low priced stocks are ga1ning 
fast. Many of those l~st ed b e low .... can make higher percentage ga1ns 
in the months ahead . . ' . Find out what D~W THEORY FORECASTS rec~~ends 
for eac!l of the i s sues now." Another refe rred to "'Two Exciting 
Recomme ndations. I T'.</o issues that show promise of making unusual gains 
in the next market rally." A.'1d it spoke of the need for an investor to 
secure the aid of competen t analysis as found in Forecasts. 

In one type of solicitation letter addressed to trial subs·=ribers, 
a weak warning followed the initial emphasis on expectable profits. The 
letter read: 

"JOIN THE THOUSANDS SEEKIN'. EXCEPTIONAL PROFITS IN 
I D'JI..LAR' ·srOCKS • . 

"If you have ne ver inve.3tigated the possibilities 
of 'dollar' .s t ocks. you're overlooki ng a type of 
speculation that could be richly rew3rding, p~rcent­
agewise. Ofte n low price d spec '.llative stoc k s selling 
below $10 a shar~ offe r re~~rkable · opportuniti e s. 

*** 

21 Over 23% of the income earn e d from s ubs cription s in the year e nd i ng 
October 31. 1?66 was e xpe nde d in the purcha se of adve rti s ing space 
and mailing lI stS . Ove r $600,000 worth of ne ws p a p e r a nd mag a z ln ~ 
adve rtisl.ng wa s purc hased 1n t h at ye a r . Le tr. c rs a nd o r.h t.? r .1a t c ::-lals 
soli c iting t r ia l SUbS=r lptlon s to for~ca s t s are mal l e d t o pe r SO~ $ o n 
the mail i ng l i s t s a nd to f o r ma r t Cl a l SUb RC rI h~ r ::: . The munb:;1 (" C'f 
subsc r ibers at t he c nd o f 1965 a l most dou bled b y the e nd o f 19 66 
and r eg i s tran t ' s gross lnc ome inr.re a s e d over 60~~ 11~ t".hat pe ri od . 
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"We try to find the 'most promising i ssues available. 
Naturally. most of these are highly speculative and 
recomme nde d o~ly for those who have other sound 
eqllities ;,)£ high quality in their p~rtfolios." 

lA-221 

The letter the n promi sed to ru s h infonmation on "three 'sleepers' that 
we especially like from a list of 8 promising 'dollar' stocks ••• as 
a BONUS for becoming only a half-year subscriber to Dow Theory Fore ­
casts." The warning as to speculative risks was clearly inadequate to 
offset the dominant implication of the l e tter that the subscriber wou.ld 
be shown the way to ready profits and its tendency to attract persons 
seeking large returns ':>0 small investments • 

Letters solicitin; former s ubscribers to purchase a r~~lar sub­
scription similarly were in s o highly promiSing a vein as to make 
ineffective s~ch cautio~ary language as they contained~ One fo~ letter 
offered, as an inducement, a list of "12 Atomic Stocks. Blue Chip 
Security Plus sensational NEW Growth Possibilities," and stated, 
"Seldom, if ever, are investors given an opportunity to participate in 
real growth situations without running high risks. However. that is 
just what is available in these 'blue chip' atomic stocks,," §/ It 
stated, as did other letters. "'iou must literally ' strike while the 
iron is hot. I" Another letter stated. "Thousands of people like 
yourself have made mone y in this way [in stocks]. Their degree of 
success has depended on their wi lling ness to take calculated risks 
based on sound , usable information. 'iour own key to fortune is in 
following in their foot steps, and the rewards can be gre~t in a rela­
tively short time under the proper conditions." An advertising cl.rcular. 
after offering to subscri bers the names of "2 INTRIGUIN:i 'SPACE AGE ' 
Speculations," stated, "Are these going to be the Texas Instruments ; 
the I.B.H.' s ; the du Ponts of the Sixties? There is grOwing evidence 
to indicate that they deserve serious consideration for rapid gr~h 
and possible profit during the exciting developments bound to come in 
the months and years ahead." 

The dramatic and suggestive form of thes~ overly entH«si astic 
advertisements c~uld be e xpected to have a strong impact upon unsophis­
ticated investors desirous of making money quickly.. Even an unqualifleO. 
statement to the effect that no advisory service can assure a prof~t to 
its subscribers would not suffice to overcome the assurance of profit 
they conveyed. Indeed. the cautionary language used in some of the 
soliciting materi a l ser ved only to strengthe n the impact of t he message 
regarding r egist rant' s experti se in selecting profitable s tocks . For 
exallple, it used such stat~ments as "We don't claim to be right all the 
time _ no one ever has been y e t - b~t we have b een right frequently 
enough to become o~e of the l eading Investment and Financial Forecasts 
in less than 20 years," or, usually in red ink. "But you ·ve got to be 
on the right ones at the right time to come up with capital ga ins that 
are above average. " 

§/ The letter r eferred to six unide ntified companies variously 
engaged in the chemical. uraniwn and e l ectronic fields. which "have 
become leaders in the n e w atomic field ." It also referred t o 
"speculative issues that are ::lominating the atomic field" for 
the investor "who wishes to take added ri s k with. perhaps, compen­
sating capital apprecl.ation possl.bilities." 
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2. Assurance of Protec tion Again st Los s - Ove rnight 
Warning Sy s t e m 

One type of solicitation material ~epresented that subscribers 
could be assured of protection againse losses that would othe rwise 
result from a bear market decline because registrant was able to pre­
dict market turns through its use _of the Dow Theory_ 11 

One representative circular, e~loying the technique of sugges­
tive and colorful rhetorical questions to c~nvey the implication of 
registrant's ability to provide the right answers, stated: 

]J 

"WHERE WILL YOU BE AFTER THE NEXT DECLINE?" 

* * * 
"Will you be sitting cozily and securely with 

your debts all paid ••• your cash safe in the bank 
without a fear or worry about the future of your 
capital .•. your business your home? 

"Or will you b:! like the majority - greatly 
disillusioned; money wiped out in a tremendous stock 
market qecline: business and home in danger of being 
lost because of inadequate warning of the crisis; 
worrying and fearful of the coming months? 

"YOU ::AN MAKE THE CHOI CE RIGHT NOW. It '1 s 
entirely up to you 

"For there is a method that, based On actual 
past performance, will help you sidestep a good part 
of these bear market declines. 

"That method is the age-old Dow Theory which 
has signalled every major bear market since theJ 
beginning of the twe ntieth century, through the 
interpretation of various analysts in~luding our 
own .since 1946 , when we we re organized. 

"No one with $500 or more in stock ••• with a 
home ••• with a bus~ness ••• can afford to be without 
this time-tested method of anticipating possible 
future stock t.rends." 

The Dow Theory, wnich was fir st developed in the early 190J's and 
is based upon the action of the Dow Jo~es industrial and rail aver­
ages, is a method for a scertaining bull or bear ma=kct trends . 
These average s do not foreca s t the duration of such markets but 
only indicate when they are under way. When both the indus trials 
and rail stocks i n the Dow J ones ave rages penetrate previo'Js highs 
1n successive rallie s . a primary b~lli sh trend is considered as 
established. A primary bearish trend is viewe d 3S confi rmed whe n 
both averages continue breaking throug h previou s lows in spite of a 
succession of mi nor rall~ es . La~er s tudent s of t h e Dow Theo ry 
stress the i mp o rtance of the v o l ume of trading in forecastlng major 
trends. 

r:-/ ~ 

• 

• 

• 



• 

, 

• 

• 

• 

-6- lA·223 

The circular cite d the "PROTECTION" afforde d by the warni ng 
of Dow Theorists and. later, of Forecasts again s t the 1929 "pan i C," the 
1938 "depression," the "panic in s tock prices" in 1946. the "drastic" 
decline in 1953, the decline s in 1957 and 1960, the "largest collapse 
in stock price since 1929" in May 1962 . and the d e clines in S~ptember 
1962 and in 1965. Although this presentation wa s followed by a state­
I.lent that "SUccessful predic tion of certain past market turns is . of 
course, no assurance that we will be able to do the same Ln the future," 
we do not consider that such disclaimer cured the misleading implica­
tions of dependable protection against loss which were contained in 
the preceding text and made the initial impression on th-e prospective 
subscriber. §/ 

Respondents r e peatedly u sed scare or panic headlines in periods 
of declining markets to attract potential subscribers to read the~r 
advertiseme nts and soliciting material and to alarm them as to the 
current and future stat e of the securities markets and thereby induce 
them to subscribe. This "bear scare" ca:npaign was frequently conducted 
by means of full-page advertisements in the financial sections of 
leading newspape rs throughout the country, in many instances ~th bold 
headlines i n two-inch block letters. Which though introduced in quest~on 
form infe rred that the securities markets were in extremely perilous 
condition. Constantly emphasized was the need for registrant's advisory 
service if the reader were to pass safely through the critical days 
ahead. Some of the headlines used were: 

"BIG sroCK MARKET DROP JUST AHEAD? 
400 CCXM\on Stocks to Se ll Now" 

"ANOTHER BIG srOCK DROP BEFORE NOVEMBER 1st? 
450 STOCKS TO SELL NOW" 

"DROP IN sroCK PRICES ONLY THE BEGINNIN:i? 
450 STOCKS, WE BELIEVE, SHOULD BE SOLD NOW" 

"S'l'(lC( MARKET AT MOsr CRITICAL srAGE SINCE 
19291 181 Stocks to Sell NOW" 

"NEW sroCK MARKET DECLI HE JU5r A"tEAD? 
Will You Recognize the Danger Signals?" 

"srOCK MARKET CRISIS Within 30 [or 45 or 60] 
D.\YS1 DOW THEORY GIVES l<ARNING INDICATIONS! ••• 
SELL THESE 143 SrOCKS NOli !" 

"IS A MAJOR sroCK MARKET DECLINE IN THE 
MA..'<ING? With 'Danger Signals' Flying. You 
Should g e t Li s t of 143 stocks to Sell No w!" 

During periods of d eclining markets, registrant's advertisements 
also emphasized with bold lettering its promise to provide t o all sub­
scribers an "OVERNIGHT WAR.NI~ S'isrOtll in IIc rucial. p e .r iods. " A 

See Marke tl ines . Inc. , Inves tment Advisers Act Release No. 206, p. 4 
(January 20, 1967), aff 'd 384 F.2d 264 (C. A. 2, October 9, 196 ) , 
cert. denied 390 U.S. 947: Scear & Staff, Inco r po r a ted , Investment 
Advi sers Act Releas e No. IBB. p . 6 (Marc h 25 . 1965): cf . The P rl\'ate 
Investment Fund f o r Govcrnmcnt~ l Personne l , I n . , 3 7 S . E . C . ~ ~ . ~9 
(195 7 ) ; De l Con s olidated I ndustrles , I nc . • Secu ri t ies Act Release 
No . 4795, pp. 2- 3 (July 26 , 1965). 

F· I C, 
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r e presentati ve a:]ve rt.l semen t d e scri bed thi s feature a s ':onsistlng o f 
specia l bulleti n s mal l ed between regular publication dates , whenev e r 
warranted. wi thout extra charg e . An "URGENT MESSAGE" sent by Eva"'\s t o 
trial subscribers stated: 

lilt Could b~ Ve ry Cos t ly If Yo u Sh o uld Mi s s The 
Ne xt Do w Theory BEARISH ( Down) SIG NAL Whe n It Comes 

"Those who lived through the great stock 
marke t crash of 1929. the dra s tic c~llapse of · 1962 
and the d eclines of 1965 can fully appreciate how 
losses can bu ild up i n a matter of hour s . To 
protect the mo ney you have in your investments, 
it is just good sense to keep in touch ~th ~~ 
organization with a 'built-in' warning sys tem!" 

It went on to state that while regular weekly mailings of Forecasts are 
~dequate in normal si tuations, the Overnight Warning System is an added 
precaution in crucial periods. 

While this special bulletin f e ature, which respo~dents elsewhere 
cha racterised as "invaluable," fostered the impression that registrant 
would bring vital informatio., to its subscribers on an emerge ncy basis, 
in fact not only was the special bulletin rarely issued. 21 but, 
except for one bulletin in 1962, it was not distributed between regular 
publications dates but was incl4ded in the regulae mailing of Forecasts. 

3. Us e of Dow Theory to Select Individual Stocks 

Notwiths tanding the fact that the Dow Theory, as classically 
interpreted and as use d by re spondents. cannot predict the marke t price 
movement for individual s tocks and purports only to indicate the prese nce 
or r eve rsal of existing primary ma rke t trends for s toc ks ge ne rally, 
r egi s trant's adverti sement s implied that the Dow Theory was the princi­
pal or even sale baSi S for its sel ection of individual s ecurlties to 
be bought. sold. or he ld. For exa~ple. a form solicitatlon letter 
announced: "400 STOCKS TO SELL NOW BEFORE NE:x.T HARKET DROP .•. DOW 
THEORY IMPLIES DAt-Ki ER AH EAD." The letter then sta ted that a l ist of 95 
stocks for lmmediat e sa l e had been prepared. bringing Forecasts ' "sel l" 
list to over 400 issues. and concluded, tlDon't take unnecessa~ rlsKs 
with your capital. Find out at once what the Dow Theqry indications. 
according to our interpr etation, are for the week s jus t ahead." 

This l e tter c r eate d the misl eadi ng impression that r egistrant 's 
selection of the 400 s toc k s to be sold "now" or "immediate ly" ..... a s based 
upon the Dow Theory a s inte rpreted by r egistrant. In fact, whll e 
r espondents conside r the theory i n detennlning the nature of the lr 
r ecomme ndations, the actual tool s whi c h responde~t s s tate d they u sed in 
arriving at t heir rec~nmendation s to buy. sell. or hold partI cular secu­
riti es were des c ribe d e l sewhe r e in soll c ltation circulars . For examp l e, 
one circular, after stating that "Every week , ,the prove n Dow Theory 
me thod is interpreted for thousands of i nves tors" i n Fo r ecast s . 
obse rved that a "co;nbination of standard s t atistical data [such a s a 
company's indebte dness , divide nd s. sal es . earn ing s growth. prOflt ma r_ 
g i ns. marke t s . and indu s try tre nds ] a nd t echn ica l i nfocmation obtained 
through the use of m~dern compute r s and mode rn charting t echnIques has 

21 As not e d i n one of the undated so l iC Itation c~ rculars . r eg istrant 
scnt two warnI ng b'.J ll e tins in 196 2 and one in June 1965 . 
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been the basis of DO~ Theory Forecasts ' stock selection for many years 
3.nd will continue to be in the future." 

Similar misl eading statements concerning the use of 
appeare d in other form letters sent to trial subscribers. 
examples will suffice : 

"This same dependa ble theory plays an 
important part in helping us advi se you whe n 
to buy, sell or hold specific stocks . " 

"These model growth portfolios [based on 
assumed original investments of diffe rent amounts 
wi th selected changes of which subscribers are 
regularly informed] ... are guided as carefully 
as we know how to take fullest advantage of 
market movements. We continually apply our 
interpretation of the principles of the famous 
row THEORY " 

"[The D,w Theory) is not used by many 
Investment Advisers (thank goodness, or we would 
all be buying and selling the same stocks at the 
same time!) " 

the 00'.01 Theory 
The fo11OW1og 

Other soliciting material asked. "00 YOU WANT TO ItCREASE YO;JR 
BANK ACCOUNT?" and ..... ent on to say, "What you need to know 15 w'F.EN and 
WHAT to buy or sell!" and then advi sed that the answer is in the Dow 
Theory a s interp=eted by Forecasts. And one advertisement representa­
tive of others placed in newspape rs and magazines was headllned, - You 
Should Know What Action to Take on these 522 STOCKS .. " and the text 
offered d.lring the next four weeks "comments a.nd aj,vice on hundreds of 
individual stocks p:Jblished by Dow Theory analysts .... 

4. Stock Split Candidate~ 

Respondents frequently offered to readers of their advertisements 
who subscribed to Forecasts a li s t of "SrOCK SPLIT CANDIDATES." Some 
of the lists regi strant supplied we re of stOCK splits that had already 
been publicly annoJnced and we r e to be effected thereafter whereas 
others were of stocks as to which splits were predicted by Fo,recasts. 
Toe first type was referred to in advertisements with the headline . - 6 
STOCKS to SPLIT BY OECE~IBER 1." whereas the second type \<ro'aS referred 
to in advertiseme nts headl.ined "Wl-tEN THESE 30 srOCKS SPLIT ." Both t}--pes 
of adverti sement s lndiscrlminately r eferred to a list of corn~es 
which were "expected" to split thei r stock, and stated that "many 
investors like to know, in advance. wh~ch stocks are going to split~ " 
The advertisement s s tate that stoc k splitting r educes a s tock's prlce 
per share to a more popular buying l evel. so that more investors are 
attracted, and ofte n. but not always, prices and d i vidends go up_ 
However . i n the case of s t ock SplIts already f ormally announced, t he 
advertisements failed to disclose that fact, and i n the case where the 
list was of predicted stock splits. there was no ef fective qualifica~on 
of the infe r ence in the adverti sement that reg1strant could accurately 
predict them, 

5. Comparison s With Othe r Invest~ent Advisory Services 

Respondents made mi s leading c~~pari sons between r egistrant ' s -
:nethoa of fo r ecas tlng and the methods u se by o ther lnves ent a Vlsers . 
The foll owing e xcerpt appeared i n a So ilclt3tion l e tter u sed cont~nual ly 
from 1963 through 1966: 

0- _ _ 0 __ _ 
• ____ 0 0_ - _ _ _ 
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"OTHER METHODS I NADE:lUATE _ 

"Too early or t oo late 

"Othe r me thods • .. me n •.• and organizati ons have 
tried to give s uc h warning s [of market decline s] i n all 
sincerity but, a s the r ecord shows , the y have fail e d to 
do it cons istently. They have bee n too early or too 
late . 

"EX"3ctly the same is true today. The Dow 
Theory, as interpre ted by Dow Theo~ Forecas ts, has 
guided i nvestors duri ng bull (up) markets and 
based on what has happened before , will be the 
source that will give vital sell indications at 
the proper time. 

"For the good of your hard earned money ...... 
your business •.. your family . 0. your health ••. 
depend on the Dow Theory as interpreted by Dow. 
Theory Forecasts." 

The above excerpt clearly implied that registrant, unlike all 
other services, was nei ther too early nor too late in forecasting changes 
in market trends and that such forecast s coincided wi th actual shifts in 
market trends . In fact . substantial periods of time elapsed between the 
actual market high and t he announceme nt to subscribers that a change i n 
the previous trend had occurred . For example, reg i strant s i g nalled the 

• 

existence o f a " bear marke t " o n Augu s t 27. 1946 . about 75 days after t he • 
market had b equn its decline and afte r the Dow Jones industrial average ~~ 
suffe r e d 46%. ? ~d t he Dow J one s rail ave rage 44%. of the~r loss f or the 
year. Again. in 1966 . thcee months elapsed betwee n the ma_r xet h~gh and 
registrant's announcem~nt of the eX.lstenC(! of a "bear market," and after 
the industrial ave rage had suffered 41%. and the ra~l average 38%, o~ 
their year's decl1ne . 

In addi tion, 1n s ome advertl s ing registrant compared lts own 
performance wlth the perfo rmance of othe r l nveSL~ent advisory servlces 
wi tho!Jt i ndicat i ng whi c h servlce s ',,",ere compared .. the time perlai involved. 
the me thods used , or the l i mitatlons i n making such compari sons. 

Conclu si ons 

As we have s een , r egistrant's adve rt i s ements. by their use of such 
devices and prac t i ce s a s the rhetorical que stlon. the emphas i s on the 
Dow Tneory and ove r night wa rn i ng s ys t em . and the scare headl i ne , were 
calcula t e d to a r ouse l ~lu sory hopes of l mmed i ate and subs tantlal profit 
or of protec t l on aga i n s t loss and we have found them v lolatlve of the 
anti-fraud provision s of the Act and r e latf!d rules. "In appra i s1ng 
adve rti sement s ... we do not lo~k only t o the effe ct that they ~laht 
have had on care f ul a nd analytical pe r son s . We look al s o to the i r 
possi ble i mpact on those un ski ll ed .a nd unsophisticated i n l nvestment 
matte r s ." !..Q/ Inves t men t a1vl ser s h o ld themse l ves ou t a s p rofesslonal s 
who occupy a r e l at 10 ns h lp o f trus t a nd con f idence with thel r cll ents . !!I 

!Q/ Spea r & St a f f . Incor por a t ed, sup ra, . at p. 5 of c i ted Releas e ; c f . 
~:ard Labor olton s , I nc . v . F . T. C- , 276 F. 2d 95 2, 954 (e .A. 2, 1960) . 
c e rt. de nled , 36 4 U. S . 8 27. 

!!I See S .E. C. v . Caplta l Ga l n s Resea r ch Bu r e au, Inc .. 375 u . s . 180. 19 0 
(196 3) . 

F-ZZ. 
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and becau se of the expertise which the y c laim a nd the service they 
offer. stateme n ts made in the ir adverti s ements have a significant 
appeal e s pecially for persons inexperienced in securities_ Such adver­
tisements should fairly pre sent the services that are being offere9 
and should not be couc h e d in terms that appeal to the investor's ques t 
for instant riches or fear of impoverish~ent. Registrant's advertise ­
ments were deceptive in content and dramatic in the ir tone and form of 
presentation, particularly i n the wording .. size. and color of their 
headlines. They were obvio;lSly of a character to whet the appetite of 
the gullible and the un sophi st i cated and disregarded the restraint and 
qualification that the intricate and cO.llplicated nature of securities 
requires. !1/ Indeed, because of respondents' emphasis on the Dow Theory 
and the OVe rnight Warning System, their advertisements doubtless appealed 
also to so-called sophisticated investors unfamiliar with the principles 
of ·the Dow Theo:-y and relying on the promise of "overnight" warnings of 
market declines. Moreover, as we stated in the Spear case: 

"Advertisements of this kind have a substantial 
adverse effect on the public interest. Not only do 
they tend to mislead and deceive investors. they also 
tend to debase the standards of the investment advis­
ory industry by creating a competitive environment 
that tempts ajvisers to .vie with each other in making 
unsupportable claims to prophetic insight." 111 

As stated in the offer of settlement, registrant did not publish 
or circulate any advertisement until it had secured an opinion from 
counsel that the advertisement complied with Rule 206(4)-1. Reliance 
upon the advice of counsel does not, of course, negate willfulness. !!I 
An investment adviser cannot shift his duty of compli"anca .with the Act 
to counsel.!2I The investing publi~ is entitled to the fullest 

!~ Cf. Ward Labo rato ries . Inc. v. F.T.C., supra, at pp. 954-55. 

Supra, at page 8 of cited Release. See also our Special Studv of 
Securities Markets, H.R. Doc. No . 95, 88th Congo 1st Sess., Pt. 1, 
p. 368: "The impact of such advertising is apparently considerable, 
and thus a cause for concern •••• The head of [one advisory firm] 
told the study that 'florid l advertising tends to 'keep the fire 
going 1 in a period of 'speculative frenzy,' but stated that his own 
firm was compelled by competitive necessity to resort to it." 

l!I Gearhart & Otis, Inc., Securities Exchange Act Release No. 7329, 
p. 34 (June 2, 1964), aff'd 348 Fo2d 798 (C.A.D.C •• 1965). 

Respondents were aware of the requirements of the Act and had made 
modifications in its. advertisements following warnings by and con­
ferences with our staff, commencing in 1950. with r espect t o r egIS­
trant's advertis ing t echnique s conside red objectionable by the 
staff, the disciplinary a ctio:, t aken against r egi s trant in 1959 by 
the National Associ ati o n of Securities Deal e r s . Inc. wh ich de sc ~l bed 
its investment adviser advertising as flamboyant and misl e adIng , and 
the critici sm of r eg I strant' s adve rti semen t s, as we ll as those of 
spear & Staff, in our Special Stud y o f Se curities Narkets, supra, 
at p. 368. 

~ -2.3 
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protection of the law regardless of what counsel ' s view may have been. 
Moreover, there is no claim that counsel was informed of certain 'of the 
facts that made the advertisB~ents false or misleading in particular 
respects. Counsel might not have been aware, as Evans presumably 
was, whether. for example, the Overnight · Warning System was operated 
as represented in the advertisements. or the stock splits had already 
been announced, or the comparison to other services with respect to the 
timeliness of registrant's warnings of drastic bear market declines was 
consi stent with the facts. l§/ 

In dete~ining to accept respondents' settlement offer we con­
sidered the facts that the advertisements and other soliciting materials 
in question were submitted to experienced counsel for review before 
they were used, and that, after our staff began its investigation, the 
entire adverti s ing program was reviewed by respondents and their counsel 
and many advertisements were discarded or rewritten. In addition. all 
advertising practices considered by our staff to be in possible viola­
tion of the Act were discontinued. We also took into account the sub­
stantial financial loss to registrant a~d its personnel which would 
result fran a 120-day suspens.ion of advertising for new subscribers. !1/ 
the long period of time respondents had been engaged in the i nvestment 
advisory busine ss. the fact that registrant's advisory publicatlons 
were not involved in these proceedings. and our staff 's position that 
the public interest was adequately served by the sanction proposed by 
the offer under the circums tances. including the benefits to be 
derived from a prompt disposition and the issuance of an early opinion 
which could have a salutary effect upo~ the industry. 

By the Commission (Chairman COHEN and Commissioners OWENS . BUDGE. 
WHEAT Clnd sr-UTH) • 

Orva~ L .. D'.lBois 
Secretary 

!§/ Cf. Gearhart & Oti s , Inc., supra, at p. 9. n. 13, of cited Release. 

!11 In March 1968. registrant had 94 full-time and 8 part-time ~~ployees .. 
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(InvI'o:tlT>f'nt Addsrrs An RCl<!3SC t\~ . 2 5~ ) 

AOf.1lrl l STilATIV E PROCEEDING 
FILE NO . 3-2024 

SECURITIES AND EXCHANGE COHNISSION 
Washingto~ , D. C . 

March 9 . 1"70 

In the Matters of 

MATES' FINANCIAL SERVICES 

( 801-4964) 

MATES NANAGEHENT COHPANY 
FREDERIC S. HATES 

15 William Street 
New York, New York 

Securities Exchange Act of 1934 -
section 15 (b) 

Investment Adviser s Act of 1940 -
Sec tion 203 (d) 

INVESTMENT J..DVISERS ACT PROCEEDINGS 
BROKER-DEhLER PROCEEDI NGS 

Grounds for RemedIal SanctIons 

FINDINGS AND 
OP I NION OF 
THE COMMISS ION 

~srepresentations Concerni ng Investments 
in RestrIcted SecurIties and Performance 
of Fund 

MIsstatements to Cllents and prospectIve 
Clients Concerning Fees and commissions 
of Registered Investment Adviser 

Use of Inside Information in Purchas~ 
of Securities 

Nan ipulation 

Where officer and director of r~isteted investment 
company , who was also officer and director of its 
investme nt adviser , caused company to acqui re con-
trary to representation to shareholders , secur~ties 

which could not be publicly o ff ered for s ale with-
out first being regi s tered under the secur1ties Act 
of 1933 , to value such securities i mproperly under 
the Inves tmen t Company Act , and to redeem secur1ties 
at prices base d on such i mproper valuation; and held 
out perfor mance of 1nvestment company to at trac t 
clients to r egistered investment adVi ser of wh1ch he 
was sal e propCl. etoc and whe r e such 1nvestment adv~ ser 
received pa~ents from broke r s f o r directing brokerage 
bus~ness of managea account s to the"ll , ef f cted purchases 
of stock prior to publ~ c r e l ease of ma ter~ a l ~n formation 
r e l ating to issuer , and e ngaged 1n Man l pu l etlvC!' act1v1-
t ies witl':. :-es pcc t to s uch sock , heltI , 1n Fublic inL cr ...:s 
to 1mpose sanctions upon r esponde nt s pur s uant to offer 
of settlement. 

~ . ZS 
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API' EARANCE5 , 

Allan S. Mos toff, David H. Butowsky and He rbe rt E. M~lstein, 
and Nlchael S . Leo of the New York REg lonal Off~ce, for the Div.l sl.on of 
Corporate Regulation, and stanl ey Sporkin , Leonard H. Rossen and 
Ste phen w. Arky, for the Division of Trading - and "Market s , of the 
COTlml.ssion. 

Milton V. Freeman and We rner J . Kronstein, of Arnold and Porter, 
and Harvey J . K!ar1 5 and Sheldon Curtis , of Eel.ner, Klaris & CUrtis. 
for respondents. 

We heretofore in these proceedings pursuant to Section 15(b) o f 
the Securities Exchange Act of 1934 and Section 203 (d) of the Investment 
Advise rs Act of 1940 accepted an offer of settlement submitted by 
Nates F.lnancl.al Services ("HFS"), a registered invest.~ent. adviser; 
Mates Manage:nent Company ( "r-tNC" ) I the investment adviser until August 
51 1968 to Nates Investment FundI Inc. ("Fund") I a registered investment 
company: 1/ and Frederick S . Hates , sole proprietor of MFS and presi dent 
and a dl.rector of Fund and l-lNC. The o rder for proceedings alleged 
that in the per~od b~lnnir.g In April 1968, among other things, Mates, 
contrary to representations to Fund shareholde rs, caused Fund to 
purchase s ubstantial amounts of "restricted securities" which cou.ld not 
be offerEd ior sale to the publl.c WIthout fIrst being registered under 
the Secur1t1es Act of 1933, va lued such securi t1es improperly, and then 
he ld out to the publIC that the performance of the Fund was caused 
s o l e ly by the i nvestment: adVIce he furnlshed. The order further 
alleged that MFS and Nates allocated execut10n of secur1ties tra.'1sact.lons 
on behalf o f NFS advisory clients to brokers who gave MFS and Nates sub­
stantial r ebates. and that MNC and Nates purchased certain stock ""ithout 
dlsc losing material non-pUbliC Infor:nation concerning the issuer and 
engaged in manipulative activities with respect to that stock. 

Pursuant to the offer of settle~ent, an order was issued findi ng , 
for t he sole purpose of these proceedi ngs, that respondents w~llfully 
violated or willfully aided and abetted violations of various s t atutory 
provisions and rules as alleged in the order for p r oceedings. As 
provided in the offer of settlement, the order directed that Hates 
shall not become assoclated w1th a broker-dealer w~thout our approval ; 
suspended the reg.lstration of MFS as an investment adviser for a perled 
of 100 oays co~~~~c~ng at the openir.~ o f ~usiness on J~ne 16, 1969 . 
subj ect to the t e r ms and condit10ns s pecified in the offer: prohib~ted 
f.1FS and Hates from issuing r esearch r eports and performl.ng similar 
s ervices for broker - dealer s ' for compensation without our prl. or approval ; 
and prohibited the r eceipt by ~~ of any fees from Fund for the first 
60 days of any investment advisory contract which may be c oncluded 
between MMC and Fund. £I 

y Prior to Aug us t 5 , 1968 Ma te s O\ ... ned app r oximately 50" of the s t ock 
of MMC and on that date he acquir ed the balance . As a result , an 
assignr:1ent of the adv1sory contract between the FUn and r-t' t occurr 
and , as a consequence, the adVI sory contract term1nated . Ther after , 
Fund wa s managed by its office r s a nd directors . 

11 Securit~es Exchange Act Release No. 8626; Invest ment Adviser s A t 
Release No. 247 (June 12, 1969). 

o. 



• 

• 

• 
. 

-3- 34-8836 

Re s ponde nt s i n t h ei r offer of settleme nt further consented to 
finding s of vl.olatio n s as alleged in the order for proceedi ng s , and we 
now issue our fi ndi ng s and opinion with r esp ec t to the issues in the 
case . 11 

Inve s tment in and Valuation of Restricted s e curities 

Fund regi stered Wl.th u s under the Investment Company Act on 
June 9, 1967 as a no- load diversified open-end manag~ent invest~ent 
compa ny. S i nce its inception Nates do.llinatea. the i nvestmen t Folicies 
of the Fund. On February 7, 1968 ~lates sent to Fund I 5 s hareholder s 
along wi th the Fund' s fi nanc l.al report dated January 31, 1968, a 
lette r by h im as pres ide nt of Fund stating: 

"In recent months , the r e has b een a t e nde ncy a-nong 
several mutual funds to take posi tions via 'inVes tment 
letter' direc t ly f r om t h e issui ng companies or p rinci ­
pal stockholde rs . This l~mi t s the liqUidity of these 
p ositions since the shares so purchased must b e 
regi ster e d with the Securities & Exchange Commission 
or held f or a pe r10d of time b efore they can b e 
r esold to the public. Since l inve~tment l et t e r' 
stocK is generally avai lable at a substantial d iscount 
from marke t, mutual funds which eng age i n this sort 
of a c tivity ca n s h ow quite remarka ble r esults over 
the shor ter t e r m. AlthouC;h we wou ld n ot h es 1. ta t e to 
step off the b eaten path in search of unusual 1nvest­
ment values , we believe t ha t del ibe rately locJung 
oneself into a pos1t i o n delegate s t oo much of ~unage­
menti s re sponsibl l1tl es to the vagarles o f the market . 
Thus, you may be pl e ase d to kn~ that there is n othing 
in o ur portfol i o that .... ;e could n o t sell i:luned1ate ly if 
we so choose." 

Nates continued to mail the letter to new Fund shareholders through 
Hay 1968. 

Despite t h e represe ntat ions in the l etter, between Apr i l 15 and 
July 23, 1968. Nates acqUire d for the Fund s ubstantial a mounts cf 
varl. OUS issues of r e stricte d securitie s. Six of those issues , \o'hich 
had an aggregate cost of $3,610, 000, if we re a sslgned a value of 

11 Responde nts have c onsented t h a t in maklng our findings we may take 
n o tice of and u se ou r p ubl i c f il es a nd the testimony , exhlbits and 
other materia l s obtained by our staff i n its investigati on of t his 
matte r. 

if These six i ssues we r e : 

I ssue r 

Bell Televi sion, I nc . 

Long champs, Inc . 
Process Plant s Corp. 

Zimmer Ho~es , Inc. 
Omega Equi tie s Corp. 
G1ff e n Indu s trl es , Inc . 

Securiti es 

15, 000 s hares 
$60. 000 bond convertible 
lnto 6 ,000 shares 
45 , 000 sha r es 
$25,000 bond convertibl e 
i n to 3 , 0 0 0 s ha r es 
SO , OOO shares 
300 , 000 s ha r e s 
36 , 000 s har s 

r::- 27 (CONTI N1J ill) 

Cost 

S 90,000 
60 , 000 

405.000 
1_5 , 000 

675.000 
97 5 ,000 

1, OSll . 0 0 
S3, 610 ,000 



-4-

$7 ,161 , 250 when fIr s t plac(:d in the prIcing sheets for the purpose o f 
d e l e r :'ll i n i ng the ne t cJ.ssc t value o f the Fund. Fou.!" o f the six s ecurI­
tI e s were valued at the ma r ke t price for unrestricted securit ies of 
the s ame issuer and class. Two, s hares of. stock of Omega Equities 
Corporation and of Giffen Industries, Inc., were valued pursuant to . 
certain ~ethods, which in effect resulted i n a constant dollar discount 
from the fluctuating market price for the corresponding unres tricted 
shares. ~ 

Because of bookkeeping and administrative difficulties, the 
Fund in June 1968 stopped issuing its own shares and undertook in the 
e nsuing months to r econstruct its bOOKS and records. At about the 
sa~e time the Fund borrOWed more than $7,000,000 from two banks and 
collate r alized the loans with the Fund's enti'r e portfolio. The 
borrowed money wa s used in part to purchase the restricted securities 
and in addition to satisfy Fund shareholders who presented their " 
shares for redemption. 

At no time during the period of April 18 through DeceT~er 20. 
1968, when as discussed below Fund applied to us for an order permitting 
it to s uspend the right of redemption of its outstanding shares. was 
any disclosure made to the investi ng public of Fund's acquisition of 
restricted securities or its valuation procedures. Letters sent to 
the Fund sharehold~rs in August and SeptaUber 1968 made no ment ion of 
these facts, or of the Fund's borrowing of over $7,000,000. Duri ng 
the April -Dece:';,\ber 1968 period . Nate s gave "at least three press 
interviews in which he r eferred to the market performance of Fund without 
adve rting to the restricted securities_ Thus, a story carried in the 
New York Times on July 28, 1968, reported that Nates pointed out that 
FU:1d ha d appr~ci.:!t c.d mor e than 100'~ during the period of August 1967 
through July 28, 1968. §/ During this same period Mates caused the 
Fund to publi sh its net a sset va lue on a daily basis in various news 
publications throughout the country. 

Nates continued through November 1968" to value the restricted 
s ecuri ties as if they were unrestricted, except for the Omega and 
Giffen shares which, as notea, were valued at constant dollar amount 
discounts from the market price for unrestricted shares. As of November 
26, 1968, the six issues of restric t ed securities were carried in Fund's 
portfoliO at a value of $13,459,000, more than $10,000,000 in excess of 

4 Conti nuecil 

§/ 

Fund had in April 1968 also purchased IS,OOO "r estricted shares of 
Oxford Financial Co~pany for $240,000 , approximately S. 2r. of 
Fund's assets at that tlme. 

During the pe r i od Nay 20 to Nov embe r 28, 1968 , the Ome<]a s t ock wa s 
valued at a di scount not e xceeding $2.7 5 per s he.re from the market 
pr l cc of unr est rl c t ed Omega s t oc k , a nd the Giff n s t ock was valued 
at a cHscount o f $6 pe r s har e . During this pe ri od broke r s o f f e r ed 
as much a s $34 and $67 pe r s har , ' res pective ly, for unres tclcte 
s ha r es of Omeg a and Gif fe n . 

Dur i ng t he enti r e yea r 1 968 Fund \,'as 
c ou ntry ' s l ead ing pe rfo r mance Fund. 
appreciat ion durlng 1 96 7 and 1 90H 8S 

widel y he r alded as th 
Ce rta i n lndices quo t ed 
In e xcess of l 701~ _ 
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their cost. As of that date, more than $10,800,000 of the more than 
$13,600,000 of ~ndicated.unrealized apprec1ation on all securities in 
Fund's portfolio represented indicated appreciation in res tricted 
securities on the basis of the valuation procedures used by Mates. 

On Novembe r 18, 1968 the accountant"s certified Fund's financial 
statements as of Nay 31, 1968. Y On Novembe r 20, 1968 certain individ­
u a ls bcougtt s ui t . against !-tates and Fund alleging violations of the 
securities laws in connection wi.th the Fund's acquisition of certain 
other securities. As a result of the ensuing publicity, the Fund's 
independent ac~ountants, on about Nove~ber 21, 1968, withdrew their 
certification o"f F\md's financial stateme nt as of May 31, 1968. There­
after Mates informed the accountants for the firs t time of the substan­
tial acquisitions of restricted securities subsequent to Hay 31 , 1968. 
Following this disclosure the accountants began a study of Fund's 
acquisition and valuation of restricted s e curities and at about this 
time the board of directors first gave special consideration to the 
valuati on of Fund's restr~cted s ecurities, and lowered the valuation of 
the six restrictcc s ecurities on December 19, 1968 to $11,576,085, or 
$3,223,165 below ~he market price of the corresponding unrestricted 
shares .. §/ 

On December 20, 1968, we announced the issuance ,of an order 
te~porarily suspendIng trading In the securities of Omega pending 
clarif1cation of information relating to Omega 's financial condition, 
product lines a nd' acquisition prog ram and pending further inq~~ry with 
respect to ,,,hether that company's recent offers and issuances of its 
unregistered s 5curities were in violation of the registration and anti­
fraud provisl.ons of the secur.lt.les la'tls. 21 On the same day upon the 
application of Fund ~:e issued an c rder per.ni tting 1 t to suspend tile 
right of redemption of its outstanding redeemable securities. !QI 
In support of tna t appl.lc ati~n Fund referred to our 5uspensio:l of 
trad1ng in O~ega securities and stated that such securities r epresented 
a substantial portion of Fund's portfolio and were held by Fund pursuant 
to investment lett e r, !!I and that such factors created a situation 

11 Pursuant to the request of the accountants, Mates ~ two other 
officers of the Fund provided the accountants on November 18 with 
a stateme nt purporting to describe events 'subsequent to tolay 31. 1968 
which wou ld ~aterially ~ffect the Fund's financ i al position , but 
which did not mention the Fund's acquisitions of restricted securi­
ties afte r Nay 31 , 1968 • 

§/ In the portfolio valuation as of Novenber 26 , 1968, the restri cted 
securities had been valued at a discount of only $882,000 fram the 
market price of the corresponding unrestricted securities. 

21 Securiti es Exchange Act Release No~ 8474 (December 20, 1968). 

lQ/ Ma t es Investment Fund. Inc., Investment Company Act Release No. 
5571 (December 20 , 1908) . 

Restricted securit i es are sometimes r eferred to as " investment 
l etter" s ecurl.ties b ecause o f the pr'actice f requently fo1la..-ed by 
an issuer or a person in control of an issuer in sel l ing such 
securities , - .ln o rder to substant1ate the claim that the ~ansac­
tion does n o t i nvolve a publ ic off e ring a n d is within the so-called 
"private offering" exemptl.on from regi s tration under Sect ion 4(2) of 
the securities Act, - of requiring the buyer to furnish a sO-ca~led 
" investment lett e r" r e prescr. tlng that. the p urchase lS for i nve s t ment 
and not for resale to the general public. 
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contempl a t e d by Sec tion 22 ( e ) of the Invest ment Company Act of 1940 . !lI 
subseque n tly, we permitted r esumption of t rading in Omega securlt ies , 
following the entry of a consent decree permanently enjoining Omega 
[rom violations of the Federal securities laws . W The r e af t e r, we 
resc Inded the orde r per mItt ing Fund to suspend t h e rig ht of r edemption 
of its s hares, effective Ju ly 22, . 1969, ~ and on the same dat e Fund 
r esumed s ales of its s ha r es . 

We have recently c~nmented on the problems raised by the acquIsI ­
tion of restricted securities by inves tment companIes . l2I Among other 
thi ngs , such acquiSItI on s present proble~s of valuation, wi th th~ 
dangers that distortlGn in valuation will dist o rt the prices at which 
the c ompan~es' shares a r e sold or redeemed and will indicate an invest­
ment performance tha t will mislead investors. In addition, since 
r est ricted securities may n ot be publIcly sold unless they are fi rst 
reg istered under the Securities Act , the acquisition of s uch secur~ties 
r educes the fl e xibil ity and l iquidity n ced ed particularly by open end 
companies wh ich are r e quired t o redeem shares with i n seven days on 
dema nd. These factors under scor e the importance of full disclosure of 
an inves tme nt company's pol icy and practice with respect to the acquisi ­
tion and valuation of restr~cted securities. 

section 2(a) (39 ) of the Investment company Act and Rule 2a-4 
the r eunde r r eqUire that in determin~ng ne t asset value, "seCUrities 
for which marke t quotations a r e readily available" must be valued at 
current marke t value ",,'hile o the r securities and assets mus t be valued 
at "fair value as deter mined i n good !aith by the board of directors . " 
Read~ly ava~lable market quotations means report s of current public 
transactions o r curre nt publi c offers for securities simi lar in all 
r espects to the seCurl.tl~s I n quest-ier. . :io curre n t public tra nsact ions 
or current public offers can exist in the case of restricted securl.t~es . 
For valua t i o n purposes , therefore, re s trict ed·securities constitute 
securiti e s for whi ch ~arket quotat ions are no t r eadily available. 
Accordi ng ly, their falr va lues must be deterrnineci in good. fal.th by t he 
board of direc tors. s uch a determination includes more than looking at 
the market values of the unrestr~cted securl.ties of the same class . It 
r e quires an attempt to d eter mi ne the inherent value of the securiti e s; 
taki ng into consideration all relevant ~aterial and data, including 
curre nt financial data of the issue r, and making adjustments for any 

1lI sec tion 22(e) of the Investment Company Act provides , insofar as 
her~ r e l evant, that the rig ht to r e d e em shares may be suspended 
for any p e riod d uring which an e~ergency eXi sts as a resul t of 
which di sposal by an investmen t comp any of securit ies o ..... 'ned by it 
is not r easonabl y practi cab l e or it is not r e a sonabl y practica~le 
for suc h company fairly to determine the value of its net assets, 
or f or s uc h period as we may permit for the p r otec t ion of secur~­
ties holders of t h e company. 

!11 Securities Exchange Act Re lease No. 8584 (April 24, 1969) 

liI Investment Company Act Release No . 5706 (June 12, 1969) . 

W Investmen t Company Act Rel ease No . 5847 (October 21, 1969) 
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diminution in value resulting from the restrictive feature. l§I The 
board of directors has a continuing ooligation to make that d e termina­
tion at appropriate intervals throughout the period the restricfed 
securities are retained in the investment company' s portfolio. 

In the instant case, during the period of April through August 
1968 the Fund's board of direc tors did not even purport to value the 
Fund's holdings.i n restricted securities; In August 1968 the directors 
apparently were advised of Nates' valuation methods and made no 
objections. Nates continued through November 1968 to value those 
holdings at the market price for unrestricted securities of the same 
class or at a s~all discount from such prices, without regard for other 
factors which might have indicated lower valuations. Thus, it· does 
not appear that Mates gave adequate consideration to the pr~ce paid by 
the Fund, the r e lations hip between the amount of the restricte d securi­
t~es in Fund' s portfolio and that of the freely traded securit1.es, or 
the possible difficulties in reselling the restricted securities. 
Moreover, insofar as the Fund's Omega stock was concerned -- wh1.ch, 
as valued, comprised more than 20% of the value of Found's portfoliO 
by late November 1968 !1/ -- Mates knew that Omega was making other 
private placements of its restricted securities. ~ Prior to November 
28, 1968 Mates valued Fund's holding in Omega at a discount of not more 
than $2.75 per share, which at times during this period was less than 
10% of the market price for unrestricted Omega stock. 

In acquiring the secucl.ties described above, Mates followed a 
policy of orally comm1.tting Fund to purchase re s tricted secur ities , and 
then hav~ng the Fund value such securities 1.n its portfol1.o at s ome 
SUbsequent date. During the period of April 15 through July 26 there 
were intervals of between 6 to 53 days between the time the Fund 
co~~i tted itself t o purchase a restrlctcd security and when lt first 
included that securi ty in its portfolio. In such intervals , the ffiarket 
prices of the unrestricted shares of several of the securities increased 
sign1.ficantly, and such lncreases were reflected in the first valuat ions 
of the restricted securities in Fund1s portfolio. Thus, Fund on Ju~v 8 
agreed to purchase 300,000 restr1.cted shares of Omega for $3.25 a share, 
reflecting a discount of about 46% fr~n the market price of approximately 
$6 a share for the unrestricted stock of Omega.!2I However, Fund 

!§I The data and i~ f cr~atio~ consider e d a~d the analysis the r eo: should 
be retained, so that they may be available for inspection by the 
company's independent auditors and our staff . 

!1/ As of Navembe.r 26, 1968, Fund reported net assets of $25,378,198. 

~ See sequrities Exchange Act Re lease No. 8584 (April 24, 1969) . 
The private placements were generally at d iscount s of 5o" f r om the 
market prlce for unrestrl c ted securities. Because of increases in 
market prices in the intervals between the times agreement s t o 
purchase Omega shares were s.1gned and the date s sales we.re actually 
conswllmated , the prices actually paid were appr o:umately 25~: o f 
market prices on the dates the stock was acqu~red . 

W The market price for unrestricted Omega stock increased f r om 
approximately 60¢-70¢ a s hare on hprll 30 , 1966 to about $33 - $35 
p e r share on December 9 , 1968 . In February 1970 s uch stoc. was a t 
about $.75-$1.00 per share. 

F· :? I 
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value d these securities in l ts portfo11o for the fir s t time on July 18, 
1968,. giving them a value of $5 .. 7 5 pe r shar~ , the ma rke t price [or t h~ 
unrestricted securiti es having ri sen by that date to approximate ly 
$8.1 25 a s hare . On Nay 31 , 1968 , Fund ag r eed t o purchase 36,000 
restricted s hares of Giffen at $30 a share , r ef lecting a premium over 
the the n market price f e r the unre stricted s tock "of Gi ff e n of 
appr o xl.rnately $23 . 00 u. share. Howe'lcc , rOund did n o t val u e these 
securities f o r portfoll.o purpo s es unti l July 23, 1968 when the marke t 
value for unrestricted stc ck h~d increased "to $58.00 u s hare, at which 
time the res tricted s t c ci< wa s as s l.gncd a value.of $49.00 per share. 191 

The valuatl.on of r est rl.cte d securities at the market quotations 
for unre s tricted securities of the sa~e class , or at slight discounts 
fro:i\ s uch quo t ations , is improper except in mos t unu s ual circums tances 
not prese nt h e re . The valuation procedures fo llowed by Mates not only 
gave the Fund , whose investme nt pol~ cy and attenda~t publ~city stressed 
perfo rmance, the appearance of a greater apprec~ation in value than was 
justifi e d had proper valuation procedures been followed, but the delay 
in valuing the restricted securities in the Fund's portolio s howed such 
appreciation to have been achieved over s ho rter p e riods of time than was 
actually the case. There was thus created a distorted picture of the 
Fund's p er formance which affecte d investo rs' decis10ns to redeem or to 
continue to hold thei r shares. The Fu nd ' s r.e ported net asset value r ose 
from approximately $9 a s hare in early June 1968, whe n the Fund stopped 
sa l e s of its shares because of the back office problems, to $16.88 
a share ~n early Dece~ber of that year. To the e~tent that s uch asset 
values \.;ere l.nflat e d b y the Fund's i m!Jroper valuation procedures , holders 
who did not redeem their s hares we re also adversely affected as a result 
of r edcm!'lt i ons that we re made by some 300 s h a ret.olde rs during this 
per~od ti t redemption priCE:S based on thost: asset values. W 

The 1mporta nce of a full disclosuL'e with respect to the acquisi­
tion of r~stricted secur~tie s and the pos s l.ble consequences there of is 
further underlined by the other serious problems which confronted the 
Fund in this case. By Novembe r 1968 , more than 20% of the Fund 
portfol~o assets as valued. by i·tates were in Omega s tock and an additional 
2~A were in other restricted securl.ties. The Fund thereby bec~e ' 
dependen t upon developments in t he affairs of several of its portfoliO 
c ompanies and at the same time lost much of its flexibili ty with respect 
to choosing securities which could best be sold where' necessary to meet 
r ede.ilptions. Noreover , on December 20, 1968, when we suspended trading 
1n Omega s t ock , the Fund was unable to value i t s portfolio. As we 
aln:;.::.:! J' r.oted , i t t!": e r c fore had to susp e !1d rede"nptions o f its outstand­
ing s hares . 

Th e reafte r, in order to put itself in a more liquid position and 
also to obta i n cash to payoff the bank loans of approximately $7 , 000 , 000 , 
the Fund was forced to sell a number of restricted s e curities at prices 

1Q/ P o rtfolio valuations of the Giffen s tock on all othe r dates through 
Novembe r 26 , 1968 we re at a discount of only $6 p e r s hare from t he 
marke t price , in accordance with the method u sed by Hates . 

W In t h is period approxl ma t e ly 160,000 s hares we r e redeemed f o,r a bout 
$2,100 , 000 _ 

1=' - 32. o. 
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substantial ly l ess favorabl e than the portfolio va lues previously 
assigned to them . W For exampl e , Fund sold its Giffen holdi ngs .at 
$41 pe r share on December 31, 1968 , only a little over a month be fore 
a r egistration s tatement which included thos e holding s became effec tive 
under which Giff e n s hares were offered at $55 p e r s hare. The $41 price 
obtained by Fund on December 31 was approximately $11 pe r share l ess 
than the portfolio figure as· of De cember 19 (the day before the 
suspension of rede:nption rights ) and only about two-thirds of the 
market price of unrestricted Giffen shares as of December 31. Al so 
on December 30, 1968, the Fund sold its holding in Longchamps, Inc. at 
$25 per share , being almost ~12 less than their portfol~o valuation 
as of December 19 and reflecting a substantial discount from the 
market value of the unrestricted stock as of December 30. 

In July 1968, after the Fund ceased selling its shares, MFS, 
a sole proprietorship wholly owned by Mates, registered as an investment 
adviser. Wide publicity accompanied the opening of this business. In 
addition, Mates provided prospective clients of MfS with mater1al 
emphasizing the performance of the Fund. Mates and MFS continually 
brought to the attention of prospective clients of MFS that Fund had 
the highest reported performance of any registered investment c ompany 
in the Unit ed states. During the period of July through Decerr~ 1968, 
MF'S and "tates told investors who inquired about investing in the Fund 
that the Fund was not then selling its shares but that HFS would provide 
the investor with manag~ent similar to tha t provided to the Fund. The 
Fund' s apparent rerformance was thus used to lead investors to bel i eve 
that with MFS·s advisory management their own investments would al so 
produce spectacular results. In the period of July through Dec~er 
20, 1968, a total of 717 individuals became clients of "~S, entrusting 
to MFS and Hat e s l7Iore than $17,000,000 • 

In summary, contrary to his representation to Fund shar~~olders 
that the Fund would not acauire securities which could not be sold 
without registration under·the Securites Act, Nates caused the Fund to 
acquire substantia l amounts of such securities. In so doing, he created 
a situation wh~ch could adversely affect the abil~ty of the Fund to 
comply with the requirements of the Investment Company Act relating to 
the Fund's shareholders' rights of rede'llption, cont_rary to the 
representations with respect thereto. There upon r-tates improperly 
valued such restricted securities in the Fund's portfolio in violation 
of the valuation provisions of sections 2(a) (3':l) (B) and 22(e) of t he 
Investment company Act and Rule 2a-4 thereunde r, and thereby mi srepre­
sented to Fund shareholders and to clients and prospective clients of 
~·lFS the extent and t:.he cause of the reported increase in t.he r unc ' s 
net assets and net asset value per share. We conclude that in t.hes e 
respects, Nates and HFS willfully violated or willfully aided and 
abetted violations of the antifraud provisions of Sections 206(1) and 
206(2) of the Investmen t Adviser s Act and of Section lO(b} of the 
Exchange Act and Rule lOb-5 thereunder. 

Rebate Practices 

During the period July - Oc tober 1968, t-tFS and Hates al s o ' • .-i11-
fully violated sections 206{l) and (2) of the Investment Advi sers Act 
and s ection 10 (b) of the Exchang e Act and Rule l Ob-S thereunder, 1n t _hat 

~ We have recently po~nted out some of the dangers of acqui r~ng 
r estricted securit i e s . Se e Inves tment company Act Release NO. 5846, 
~, p . 6 . 

F" -,33 
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th~y a lloc ated the executI on of secu ~lties transac ti ons on behalf of 
HFS advl. sory c ll ents to brokerage [lCr.1S WhICh gave HFS and Hate s 
rebates . These r ebates took the : o rm o f pa~cnts purportedly f o r an 
Inv£ s t nent adv l. sory puollcat l. On of HF5 and were made contrary to 
r epr esen t a tI ons to t he cl I ents WI th respect to fees and con1!il l SS lon s . 

By October 1968 r-lFS wa s the inves t ment adviser t o over 700 
c l ler:ts for who:n Nates made lnves t men t d ec isi ons on a dl s c r et l c narz' 
baSIS . A broc hure dist ri buted t o clIents and pros pective c lI ent s of 
~~S state~ that ~[FS wa s r. ot a broke r und coll ected no con~ is s lons on 
cl le~ ts l acco~nts; tr.at MrS ' s fee wa s based on t h e net value of a 
cli e nt ' s p ort fo l io; and that s uch f ee wa s paid out of the cllent ' s 
account every quarter a t r ates of 1/ 4 of 1% to -l / 2 o f 1% o f the c ll ent ' s 
equity depe ndIng on the amount of suc h equity . 

MfS al so publ ish ed an advi sor y ser v ice f o r brokers for a rr.onthly 
fee o f $5,000 ( subsequently r educed to $3 , 000 ) WhICh offered s ub­
scrIbe r s flve or S IX r esearch repo rt s per month , lndlVIQUa l report s 
on speclfic securlt ies on r.equest , a r. d se~inars t o be c onducted by 
Nates. However , very few b r oker s r equested s peclal r e p ort s a nd r.o 
se~lnars we re h e ld . The advis ory r eports t ha t were fu r niS hed were 
mer e l y rathe r brIef marke t l et t ers . each of which c over e d one r ecom~enc~ 

security and pr esented a very general d~sc rlpti o~ o f the i ssuer and l t s 
as sets With a min Imum of financla l Infor r:latlon . The prlncipal aspec t 
o~ the 3rrange.il'::1 t wi th br c.kc.r s s ubsc r 10 ::11; t o t he service was that 
they wer e g l ven to under s t and tha t If they subsc rI bed to the ~lat es 
advlsory serVIce , they would be a ll ocated ::, r okcrag e business ar131!".g 
fr om the acc ounts managed by ~WS fr om WhICh they could realIze s ub­
st..:r.t l:! l C:>;'_ , 1 5~; IOr.S . During t he r c- l C-J.:lr: t. p~rl od , f-tFS all oca t ed a s u!J­
stantial nu."7lber o f br oker age: transactJ.ons i n the acco'.J nt s o f J. t s clIent s 
to 3e'.'C:1 br oker-dealer firms and t .... ·o r eqistcr ec r cpr eser.tat ives \-Ir.o 
subseTl b(;d t o tt-. -.= Na t es advisory ser Vlce . Du r ing that perIod the sub­
scrI ptIon payments r eCEIved f r om such l lr:ns a nd r epr esen tatl.ves 
exceeded $90,000 , whlc h was more than t Wlc e as much as HFS r ecel·.reci 
dur ing the saT.e perI od f r om the fee s c harged c l I ents fo r ~anagi ng t hel r 
Inves t ment account s . 

It is evide:l t that the s ubscrIptions offer e d to brokers ..... ere a 
s ubterf uge for obtaining r eba t e s fr om such s ubscrl bers In connec tJ. on 
with co~;unl ss.:.on s g enerated by transacti ons i n the portf o lios of Cll E;: t s 
whose accounts .... ;er e man aged by NFS, and the oiniss ion to dIsclose such 
CCi.-' 1.C;510n r eba t es made mls l eadlno the r epr esentati ons to cl~ ents t hat 
no CCY"l..' ISS I Ons would be coll ec t ed on t heI r accounts and t hat N.fS annual 
investrr.e nt adVI sory f ees ... ",oul d no t exceed 2% ot: the e qUIt y 1n t he lr 
accounts. Noreover, NFS and Nates were fi duc1ari es In the~r r ela tI on ­
ship t o their clle~ts In that the y acted a s Inves t ment advi ser and 
dIrected t he e xecution of securJ.tles t r ansac t10ns fo r the~ . The 
a rrangemen t I,..-lth s ubsc r iber s to the broker adVI sory service t hat they 
would r eceIve ordeesfor transactI on s 1n the account s of NFS clI ents 
enabl ed I'1.F S and ~lates to de r Ive undIsc l osed pe r- sonal benef It s f r o:n the 
c li ents. It gave ,"'WS and t-lates a pe r sonal Int e r es t 1n t he volu.~c of 
the transact 1t.ms and the select10n of e xecutI ng broker Wlll Ch c onf ll c t eO 
wJ. th the duty of serVI ng only the cll c nts ' bc.s t l ilves t r.tent interest s . 
The aouse of POSItIon a nd c on f lIc t of In t e r ests Inhe r en t In the ~akI r.~ 
of suc h arrangemen t s were Ini mI ca l to the HFS clI en t s . W 

III Cf . Con s umer-I nvestor Planni ng Corpo r atIon , Secur~tIes Exc hang e 
Ac t Re l ease No . 85 42 (February 20 , 1969 ) 

F-34 
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Us e o f In s i de I nforma ti o n 

Dur~ng April 1968 , ~~iC and Mates willfully violated Section 17(a) 
of the SecurIties Act and Se ctions 9(a) (2) and lOeb) of the Exchange 
Act and Rule 10b-S thereunder, in the purchase of shares of con~on 
stocK of Ra~er Industries , Inc., which. were listed on the American 
stock Exc hange. ~~~ and Mate s obtaIned through a Ra~er d irector certain 
non-publIc ~aterLal information concerning a rise in the sales, earnings 
and earnlr.g s proJections of Rane r. · They thereupo n purchased Ra~er 
s tock without disclosing the Information, then disclosed the InforMation 
to certain r eg I stered representatives and others who also purchased 
Ramer stock without disclosure, and engaged in manipulative activities 
WIth respect to Ramer stock. 

Durlng the first quarter of 1968, Ramer's financial posit~on and 
prospects improved s~gn~ficant1y, Ramerls sales for that quarter being 
~ts highest on r e cord. Whereas Ramer had shown a $.03 per share loss 
for the first quarter of 1967, a press release issued April 16, 1968 
est~mated first quarter 1968 earnings for Ramer at $.15 per share, and 
on Aprll 17, 1968 actual flrst quarter earnings of $.16 per share were 
ann ounc e d. 

The minutes of the April 3, 1968 mee ting of the Board of 
Dlrectors of Ramer r ec ited that the treasurer of the company reported 
on the first quarterls ea rnlngs and that the Board expressed pleasure 
wlth t h e r esults. h director of Ramer, who had attended the meeting, 
began purchasing Ramer stock for his own account the fol1ow~ng day. On 
April 9, 1968, Nates !:let wlth that director, who was a regi s tered 
r err e~cntalive w~th a broke r-de aler fir:n and with whom Nates had a 
close r elat10nshlp, and 1n t he three following b us1ness day s , ~iates 
placed orders WIt h the director for the purchase of a total of 27,00 0 
shares of Ramer stock on uehalf of the Fund and two other mut ual funds . 
Prior to th iS ti~e none of the three funds had ever transacted any 
bUSiness WIth the Ramer dlrector • 

. Mates also spoke to certaln registered representative s who 
generally follO' .• ;ed hlS r ecommendations , and told them t#a t he was buying 
Ramer stock, that Raner's earnlngs would be up and that Ramer was a tu.rn­
around situat~on . As a result of this rec~endation and the purchase 
activity that had already taken place, Mates was able, directly or 
Indlrectly, to lnduce the purchase by these representatives for their 
clients of approximately 65,000 shares of Ramer prlor to the publlC 
ann o unccmer.t o f the 1968 fl!" st - quurter ea rr.lng s . The reafter ~:at.es 
continue d to rec~~end Ra~er stock and induced purchases of the stack. 

Ramer had approxlmately 7 50,000 shares of stock outstanding as of 
April 1, 1968_ Dunng Harch 1968 and the first few days of Apnl, 
trading in Ramer stock on the Amerlcan Stock Exchange amo~nted to about 
1,000 s hares o r l ess per day . In the thre e wee k period end ing May 3, 
1968, the total volume of trading in Ramer stock on the e xchange was 
1,169,000 shares , and during th is peri od the price of the stock rose 
from about $5-3/8 to $14 p e r s hare. t-late s throug h hl.s own transactions 
and his recommendations to others wa s respons ibl e directly and indirectly 
for the purch a se o f at l ea s t 1 51 , 000 s har es o f Ramer stock dur l ng the 
last three weeks of April 1968 and was thereby able to a ffect appr eCiably 
the market valu e o f the Fund' s p o rtf o liO h o lding s o f Ramer s tocK . 

It is clear that through hi s relationship With a dlrectOr of 
Ramer, Mates had access to non-pUblic ma terial information WhlCh h e 
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used f o r- h~ s own adv13 ntag c .:a nd t hul o f h i s c l i e n t s . W Thls i n f or r.1 a ­
ti o n was of s uc h impo C"ta nc c t hat i t could r e ason a b ly be e xpec t ed t o 
a ff e c t t h e J udg men t o f l nv€ s l a r s whe t h e r t o b uy, sell , o r h o l d the 
s tOCK. If genera lly kn own , s uc h informatio n could r e a s o na bly be 
e xpected t o affec t mate~l a lly t he Inaeket peice of the s t oc k . W We 
concl ud e d t hat Nates ' and ~L~lC l s adva nce u se i n marke t purchas e s o f the 
f a v o rab l e i n for mat i on c o nc e rning Ramer f o r the ir o wn o r the ir cu s t omer-s f 
b e n e fit and t o t h e d e t r ime nt o f p u b l ic i nv e s t o rs t o whom t h e in f o r ma ­
t ion wa s n ot kn own con s titu ted conduc t v i o l ati v e o f the des i g na t ed 
antif raud provi s i o n s . l§I 

W~ furthe r concluda:1 t hat by direc tly and ind i rectly e ff ec t ing a 
seri es of tra nsac t i on s on the e xc h anc.;c wh lcll c r e a ted acti v c actua l a nd 
appare nt trading i n Ramer stoc k and which rai sed the price . of s uch 
stock £o~ the purpos e of induci ng p u rcha s e s by othe r s , ~lates engaged 
in conduct which c on s t ituted a manipul a ti on of securi t i e s price s in 
viol a t ion o f Sect ion 9(a) ( 2) o f th e Excha nge Act. 

Conclus i o n 

In v i e w o f the foregoi ng , we conc lud ed that i t wa s in the pUbl i c 
inte r e st t o acce pt the offe r of s ettlement and to impose the sanctions 
p e rmltted unde r s uc h o f f er , a s recon~ended by our s taff. 

By the COrw.l.L SS10n (Chai r men BUIX;E and Co:nml. ssi o ner s OWENS , 
SMITH and NEEDi'Wt), conunis s i on e r HERLONG n ot partic i pating . 

Or val L. DuBoi s 
secre~ary 

Fo ll owi ng pub llC d isc l o s ur e of the i nformation o n Apri l 16 , 1 968 
the price of the stock g e nerally rose from 7-7/ 8 on that d a t e t o 
13-1/ 4 on April 29 , 1968 . 

He rr!ll Lync h, Pierce , Fenn e r & Smi t h , Ir.c., Sec'uriti e s Exchange 
Act Re l ease No . 8459 , p . 5 (Novembe r 25 , 1968 ). See also ~ 
& co ., s ecuritie s Exchange Act Re l e a se No. 8499 (January 17, · 1969) ; 
Va n Al stvn~oel & Co ., Securities Exc hange Act Release No . 8511 
(J an u a ry 31 , 1 9 b 9). 

S.E .C . v. Te xa s Gulf Sul phue Co .. 401 F. 2d 833 (C.A . 2, 1968). 
c e rt. d e ni e d , 39 4 u. S . 97 6 (1969 ): Ca d y, Robe rts & Co ., 40 S . E.C. 
90 7 (1 961 ); r.le rr i l l Lync h , pi e r ce , Fenne r & SmIth , I nc ., s upra : 
Dl yt h & c o ., s up ra: Van Al s tyn e , Noe l & Co ., s upra. 
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':octt C:l S C ln' 1'17:"., !·T .... '" , •• .• .• 

Office of Chief Counsel 
Division of I:lvest.ment !ianagcmen":. 
Securities and Exchan~e Co~issio:'l 
500 North Canital Street, N.W. 
Was~in9ton, D_C_ 20549 

GC:1tlcmcm: 

p~: Investrn~~t Advisors Act of 1340: 
Reg. Sectior. 275.~06(4)-1; 
Request for ~!o-i\ct.ion R.es~r.,:e 

ttorrill-Stanfill Ii Co. is a Colocac!o cOr:x'r'!tion lccat~c 
at Suite 700, 600 South Cherry Stree~, Denver, Co lorado 80222. 
The corporation is regis~ered as a:"l inves t.'=!.~nt a='viso~ 9urS:Ja.,t 
to th~ Investment Ad'Jisors Act of 1901:). The cC'!""!>Orat ion !"las t~ 
principal officers a:'\c e~ployec s, ~=- . J.::...-,e!i ~. ··icorrill an-d : !:r . 
t-lilliar.\ D. Stc:.~filL This h'rio:.e::- s~=ves as cou;;.sel for t.:tc 
fi:-m. 

By let te r to the Di" i::; ion o!" :::r:.vest::!e:1:' · ~a:13.ge::rent ca-::.ec. 
August 31, 1976, !!orrill-Stanfill " Co. at..tc..'!l?tec to s olicit. 
cO:nr.lent from the Co:nnission Staff \"'it::' regard to certain it:e~ 
of sale$ literature then being utilized by t~e cOr?O~ation in 
its solicitation of client~le. In resno~se t~ ~~at letter. t~c 
;\ssistant Chief Counsel of the Division of I:1"·est.n~n::' lana~e.,:,--:-r.t 
aciv is'2d that becau~e 0: budget arld M:l::,o"':er l:'r- itations . ,;h:! 
Division \-/Quld be unablc to r~Vietoi the sC\irl sales t!'.ateri3.1 ana 
to com..':lent thereon. 7:,e S1;('l"~cstior. \~as given t at a !lore a oor o ­
priate method to bp. \,;.c:.lize': ..:.." soliciting a resoonse f ro~ t.he 
sec Staff ,·; it:l re ry3r~ to the cor~rations's sales liter,,:'u-:-c 
would be tbr('lu ah the '!".ed iun of ,J. nO-..lction lettcr ("!")lease !'c : c :'" 
to your :\.ef. No. 7~-47 jICC; I·torrill-Stanfill &; Co.: File ~o. S!H -
10445-3) _ 

This letter constitutes a no-actio!l rcC!uc:::. t to the S::C 
staff. 

Since :10 ~n, ~ c: f iC" O l!: ,k- li :-: .~5: ~.J \.'e- bCC'!l , \-IC"'tcd !.l,' t ~ .... ~ ~-\­
rclatip " to t :H.~ uti l i"! .,:: L0:1 (lr: ;';Ol lc:.i litc r.:'l t":'"C' ll\." in\·~st Ml.!:\t. 
.:ldvisOl ; (t: ith cx("(")ti o :1 co: ~lll ~ .:!.l ~( ";)-l ... l!ll: ...... r ~"ction ::::! () l"'~· 
t i,e l:1'·c st. I"I.::- n t .\d visors ·\ ct). i :.: is i"' f)o!>~ iJ h" : ~ .. :- t !\ i ~ , .. -ri.t \"t· 
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October 17, 1977 
Office of Chief Counsel 
Division of Investment !1anaaement 
Securities and Exchange Commission 

to determi ne whether the enclosed itern.s of sales literature 
would, or would not, be deemed acceDtable bv the Co~mission . 
It is this writerls o:Jinion, however, "tha t the items do not 
violate any of the provisions of Rule 206(4)-1. 

The absence of any such guidelines, and the resultant 
difficulty in determining ~hether a ?articular ite m of sales 
literature may, or may not, be deer.led to be objectionable by 
the Commission or by the SEC Staff. is the prime precipitant 
for the no-action resuest made herein~ 

The enclosed items of sales and advertising materials 
which are util ized by !1orri ll~Sta:l!"ill & Co. in its solicita­
tion of clier.tele are as fo llows: 

Exhibit A: !1orrill-Sta!lfill' Co. brochure entitled 
"Statement of Policy and Investnent Philoso~hy.n 

Exhi~it B: Docunent entitled Revised Fee Schedule. 
which accompanies the brochure e!ltitled ·Statement of Policy 
and Investme~t Philosophy." 

Exhibit C: Introductory letter, a h Y90the ticai exarnole 
of " .. hich is the e:lcll)se d letter to iJr. Somer Price dated 
Septe~er 13, 1977; 

Exhibi t D: Bec1;.er performance data, lihich accomoanies 
Exhibit C. This perfo~ance data ~ela~es to the portfolio 
management efforts of ;-~orrill-Stanfill " Co . from. June, 1974 
through a recent date in 1977, in ?rovidir:.g service to ana 0: 
the cor~oration' s in\"estment advisor~' clie!ltS'. 

Exhibit E: Performance dat3 _con~aining information 
relating to Banil ton Inco!:1e F~nd, Inc •• a ?ublic1y-offered. 
registered inve st::'lc!lt co:'tlpany. for whic~ :Ir. J.a~~s R. ~torrill . 
the President of Horrill-Stanfill .s Co_, served a s port folio 
manager from 1971 through October, 197~. This also accompanies 
Exhibit c . . 

Exhibit F: l\ n3rrative ~age cO:l.'t.aini:'l C]' :10 hcad in<). 
\o,"hich provides an ex:) l u. ;'\ut ion of the :>erfOr fT'l.:l!'lC 0 d.:lt ~1. includt"t~ 
on Exhibits 0 and 1:, and h'hich outlines the re s trictiv~ n c.lt l1 r .' 
of the c o nclusion 5 H : ! ic ~ l ~ hould b\? G.rat-.":l irC'M ':. ~\~ s.l i e: ')C'l':." I"I r ­

r.tance information. T:1is O<lgc al\\'olYS acco~:>"ni C's f X:1ibit F. 0 
.J.nd !:. 
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page 3 
october 17. 1977 
Off ice of Chi ef Counsel 
Division of Investmen t r1a:1agecen t 
:~curities a nd exchange Comnission 

Exhibit G: 7hree data sheets . co~?aring the ~rfo~nce 
of two trust accounts ma:1aged by :~rrill-Stanfil l & Co. ~i th 
the leariing market indic es . Exhi!Ji t G-l orovidcs cur-rent ::car-to 
c atc data, E :-{~ ibit (;-2 ?:-':lvicies da t a :or t :to;: ;>!'"ccecing :fea r . 
and ~xhibit G-3 provides data fro~ th~ d~tc of i nce ot ion of 
oanagement of the ac=ount~ by twrril-$tanfill & Co . ~r.rough 
the Dos t recent quarter-years. T~ese ex~ibits a re rare ly 
mailed to pros?ects or to clients ; i nstead, thel nay be sh~~ 
to ~rospects or clients d u r i ng personal ~etings . 

In its considerat i on of t~e enclosed ~aterials, t h e SEC 
Staff should be advi$ed o f the fo llowing: 

1. Morrill-Stanfill & Co . deals prir~rily ~ith so~~s­
~icated investors. For exam9le, although the co~~~y will 
agree to manage s~aller accounts i n ef=orts to acc~ate 
existing clientele or for s imi lar reaso~s, its solicitat ion 
efforts a r e generally l imited t o acco~ts havi~g ~, ~~~ac Case 
of at least S500. 000 and generated additio~al cash = lo~ . 

2 . The performance results o f the acco~ts about Which 
performance infor~tion is provided in ~xhi~it s 0 a~d G are 
representative of the results achievec b~ :nrrill-S~~~fi~l _ Co . 
in providi ng investcent advisory servi ces ~o s iui lar c lients 
during the indicated ?eriods of perfornance. 

3 . ":'here suc~ !)e:-for:r.ance results are ".)ro\-i:::e= ~o a 
?~os?ective c lient . - ~orri!l-Stanfil l • Co. can j ~s~ify L~e 
,"" oplicability o f t!le resul~s t o the acco~t bei~g sol i cited: 
i.e., the aCCO'.lnts will be s imilar in investtU!nt obj ectives, 
in the investr.ent a9proach to be u ti lized in t he Dalagecent 
thereof, in the t '!'oes of securities to be ourc n.3.sec for and 
on behalf of the solicited acco~'t. anc in - o~~er part i culars 
which :-lorill-Stanfi ll " Co . _IDight ceeo relevant. .. 

4 . ttorrill-Stanfill' Co_ is ?repar~ to 9=ovice s i!::tilar 
performance records for anY o~~er accou.,ts uoon reauest . and 
so states in t~e na~cative· inforcation ~~ic~ acco=?~~ies ~~c 
performance ffiaterials (Exhibit Fl. 

5. The Becker- pcr fori'!13ncc ' data is updated on a quarterl y 
basis : the most recent quarterly SI.l!:!:Oa_r'Y dat.a pro,,"ided by Seeke r 
is utilized by ~lor ri ll-Sta~fill , Co. as the ite!:. of sales litera­
ture corrcspondin~ to that encloserl ~s ~~hihit ~_ 

:·torrill-St.:mfill & Co. :c'!:.!csts i\ r~soo:\sc :!'o=. :. ht..' SEC 
St.1f f tlh'lt. on the'- basi:; o !: thl! f~cts st:at.~ in t his le tter .In. i 

on the b.;ts is of t h~ Cshibi:. s c :lcloscd hcrc~it !1 . :. h \..~ $t.J.:i ",-cui,: 
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Page 4 
October 17. ,1977 
Office of Chief Caunse; 
Division of Investment rtanaaer.lent 
Securities and E~change Commission 

not recommend that the Commission take any enforceme nt 
action against Harrill-Stanfill & Co. "if the cor,?oration 
continues to utilize the sales literature enclosed herewith 
in the solicitation of investment advisory clients. 

Thank you for your 

EFO/rnjt 

Enclosures 

assistance and coooeration. 

0.1y. p?rs~ . 

~',~ 
/v,l-_/ 

Edward F _ 0' i'eef,,' 

/ 

RESPeSSE OF YrlE OFFICE OF CHIEF COU~SEL 
DIVISION OF INVESTItE::r MA.'lAGErIe::.'T 

OUr Ref. No. TI-102SCC 
Ed~ard F. O' Keefe 
File No. 132-3 

~:arc ; ! 14, 1~73 

Section 206(4) of the Investr.leot Advisers Act of 1940 (the """'t") 
wakes it un13wful for any investment adviser, bv us~ of t he ~~ ils 
or any !Tlea."'lS or instruilentality of interstate cOrtnerce, directl v 
or indirectly, to engage in any act, practice or course of ~usiness which 
is fraudulent. deceptive or ma.,ipulative. R:Jl" 2D6(~)-1(3)(5 ) (the ' r ~le" ) 
u.njer the Act provides that it shall constitute a frauCcl ent, deceptive 
or manipulative act for any invest~nt adviser to distribute , ~i,ectl v 
or i~irE'C'tlv, any advertisement ..... hich conta i :-: s anv ~ I ! tr u~ s tatement · 
of a ir,3ter i3i f~.::t, IJr ""!'Iich is IJt n~rwise fals~ V( · .ni :3 1":-:....i lO) . 

~~ :~.:' t, .Jf)..1 the r ul e s t hc reu03er, do not ?(ohbit .:m bv~st1lC':l t 
adv i ser fro-:l i:'l t.gr.i.'.l :)r0 .. ·~t iv~ .:liC'nts oi the ·· :.:~r !:\.'r:;l.ln ... ~~ " ('I f 
.J":~O:.JI~ t !i uOIIk r :O::':1"' .1 ..:-;; .." t :;0 l :lI\~l ,)5 SUCtl i n C:"r n.Jtien L~ av t f~l~ 
v r ni sl..:·..). i::1-) • ..:':tr .:!' , t :l l.."rc t:or c . s:J.)u lJ ~ t.""!: ;o;.(, :1 in ? r(t .... i~ii nl 
prv .. ~ : ,)o:.: t i"·t' cl i L'~ t ~ .... i til b fo r n~l t ivn J~ut th ... " "t.-~r (') L;:"::-:":~ " 1,) ( 

.. 1':': .):.Jn t:3 L! ;). 1..:- ( :::~' n .. hJL'· ::~nt.. 
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1.., the ~ c; o~ a: s::::ecHk S2~ 0:5 t:o - ___ ~ 5 ~ :'~~ co <!; 

CfosoectL-e clie::t 0: t:he :"::et'~~r-~~ c..: ..,........... ..... -.:. ~ ~~ 
~f ~ ir:-.~~ CiC7ise!". ~ ~ ~ I:.:le' " ;;~i· :~ ~~ c! ~ 
in!O~t-!CX1 is :.::.cc it. i s a:l f.Xi:::.<!=-mn c: ~ ~ c.::: t!:Jeo 
i.n\'es:t::ec.t aci9iser or t..'le er.::e= i~ Q: ~ a::J;s"" ' s - "I ~~..!::O. 
thus, a."'I in.iicat.ioc of t..~ ~:c~ ~: a ~:::JS?eCL:.re ~ 
c.!o"'l o.x::JeCt. to be ererci.sed 00 ~ ~! o.z a:l ~~ a! !.::. i~~ 
e1pe; i~ that is rcs-; .... ! e in:" ::u:>:-. 

lnfot:a3.tiCXl cc:n:emi.-.; cez~ is ri.3J.~ if i t. i-:::":-~ 
s:::Eet~iR} a!::o..,"t . 0.:- i s lik:~ly ~ a "'l i.~~~ :0 ~ ~ 
concer-nL""I3, t.11e ~ri'!l<-ce 0: aC--:iso:-3 ~:.~:s. t!;e .Jr"'SS! ~E:..:.'ES 
of a :l!osoecti :oe clie::t n;-"in= a:l lC"~:' ~::'=-::::;:oe .;-:-u.:~ 
to t......a :. ~idl t..~ ~=fo~-ci.=.!t:! ~s::s ~-~ .:~ .- ­
advisee's clie::.s. or 6e aw,-viSi!-:r 's ~:1!I":IC:e ~ ~~ ~~ 

a:lditional facts ic:ro ... , to ~ i.··~~4 <!!Ct;risez. - ~;: =h ~ ~ 
to krnI-", \ollio if also ;:'C'Oio" ide:::! '-O.l!d ~~ 1:e T-;; - :.~ti .. 0 

arise or ;rre-:ent 60~ bfe:-ef'l:.'e 1. be";:,:; ':::~~ .. 

'tbus, givin3' a ~~ clie::t ?e=fu:..~ c2:.a. ~~5~ 2!, 
cert.!in oedoos or a!::out onlv ~ aa::ct=t:s ~~ -~~:. ~ 
oot neceSsarily !)e ~s ea..:~ i : ~ i.-=-us! , n <C! L'":..~_~ - ~T-> 
other :::eriods . or tr.e ex~=i~ f~· ! t2~::.s " ~:':,_ ~ 
is <X:1iited, \!OUld oot ':X'~"'ent i!r.V ~_1 i~~:.i:a:: :.. - -a: ' 5:"'- .,.. , -~ -.... 

being era ..... ' t..--.a:. is ~SeJ on t.~- ' ~:Oc-...a!.i t~:' ~ ~ ~~ 
a.'ld ~c-ns a&" iso:!)" c:-:x::pe~. t.."te e:t?& ieoc'e c! ~~ .a:: ~ i !" ~ s 
clients or t.."li! ~l~ility of t he cllent r pr-~-:JeC':..i~ ~ i~t:s ~.",'b" 
a si: ilar e:c:?N' ience . 

F 
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The giving of info~tion concerning the average or ~ian 
performar.ce of all accounts under rr~ag9ment or o~ all accounts 
meeting tne fully disclosed selection criteria for a desiqnateO 
category of accounts unde r lranage.T.ent is sirr.iliarly, not necessarily 
U\isleadi~ but ;nay be :nisl eading u:-.de r certain circltTlstances. 
For exarr.ple . assume t ... 'O accounts under management: one with 
assets o! SlCO,OuO and the other with asse~s of S1, 000 , 000 . 
Assu~ further t hat the fi rst account ~oes up to S150 , OOO and 
the second goes cio ... n to S500 ,(l00. The "perfor:r.ance" cf t he fir st 
account may tP. des:::ribed as a 30'5 ga in and the ~r formance of the 
latter account ;:-..:sy be descri~ as a 30\ lass. The average or rr.o:dia."l 
pecfoc:nance could be ciescribed as ze ro. Such a stater.'!ent ~y itself. 
oo'oJ'(?ver, would be misleading . 

Providi~~ inforT~tion as to ~~e ?eccentage c~~~e in a~'ts 
under r.~~ag~~nt without ir~icating t~e respect ive sizes of such 
accou."lts r..ay also be ;nisl'E!~oing . '\ i"!'.e re state:aent I.;i t h r'E!s?eCt 
to t he foregoing exa:J?le t ha t one ~ccount f.!P.der IT'.anage~nt inc:ro?aseC 
50\ an::1 the other aCCOll!'lt dec reased S.H may i.T.?ly or cause an inference 
to be dr3 .. 'i1 ~.:out advisory coo?etence or t.,e '!Xperien.:e of aOviso:-y 
accounts ... 'hi.:h would not arise if it was also stated that the z..:count 
~ich increaseO 50s went from SlOO,OOv to 5150,UOO and that t he 
account ~lich ciecreased 50% went f,~ 51,000,000 to 5500,000. 

Inforn.a tion concer:'\ing perfoCTnailCe of accounts over a ~ric:d 
.:I r :>eriocis a:~'E!nded oy s;:ec!al 'lI3rl<et charact~rist.ics ;'i\;Y i-:rvly 
or C3~se a~ :~ference to be jr~~~ a:c~t t~e ~pete~ce 0: t~e aC~is~~ 

or the possioility of a clie~t enjoying a s~ar eX?er ience .~ ich 
..,.auld not arise if suc~ characteristics Io.·~re also dis.:-lcseci . For 
Elxam?le, t he stat e:::ent to a pros?e<;t ive client tha t accounts ur.:ier 
~age~nt a~?reciated 501 in t he l ast three years may contain an 
implication or gi .... e rise to an inference a!:x>ut the 90ssibility of _ 
6e pros?Cctl ... e client havirr.] a simil C!C eX?erience that '-'Culd not 
arise if t he last three years represe~ted an unus~al ?Cried in t~e 
history of the market and ~'is fact was also stated. The inclusion 
of a s tatellient t hat the adviser does not guarantee that future 
results will equal past results or that a prospective client should 
not ass~ t~!t futu re results will equal past r es~l ts ' ~~y not , ~y 
itself, deal effectively wit~ ",,'ha t is misleac!il').] about the 
statement Io.nich is t hat i t implies ~thi~ ~ut, or gives 
rise to an inference concerning, the ?Ossib ility of a prospective 
client having a sbila r experience t.h.a t IooQUld not be iTn?lied or 
inferred if all of the relevant fac t s known to the adviser, or 
.nich h~ s~ould heve knolo.'iI , had been stated. Furthermo re, 3 
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S".at.e::::ent that ~ ~eci..at!!d 5Dl c:?ft! cz.:se Z'l ir~~ 0; 

be dI.r.o abo;:..-: ~isorf ca:::;:ll!te:r.lCe that ' .. -oalD not. be dc~ t.! i t. 
~ f.c:ct. .an1 it ~ ~.....a~ that. ~ S 5. ? :;&i) al..s;) L'XIesed 5C d:::r:.:::; 
the sa::::o!e p.!!l.OO . ~er . ~C'iscr.5 of i.:M!st~ r es:J! ts 
a l:OaIket ~ 0: loIitD ~...ho!, pert.folios ;:z"! !)e .aisl!9iL.oq ct'.l!ss f..?:'--s 
bearing on ~ fzirness of zr.y ~i.sco ale dlSdesed ~ as ( ) 
the in=lus ion of inca::;e and CZ?it:i!l gaL"1S or losses bo:b !e::a.-.l~ 

am unreal i zed ill one of the f i;ure5 to be co::;ared, ( 2 ) t!'E t:J?e 
of security , i.e •• eq"' .. Jlty o r ~. c:o::pl .. iing t!te ~~, (3) t!:e 
obJect of the acct::JIRlt aId ~ s~ility 0 : vnl.a!.ilicy of tile ~2t: 
oria!s o f ~ S2CtJritie3 in .u:!l it is L~. U ) t.:li'! .:hversi fira " :'cx 
in the account, c!o"'d (:j ) the si~ of the at::ctult . 

In additim . if acccJU'1'"'"...s are sz:Cject to C'"l"ItJ:dSSlal. ar.1~ au! 
otre.r ~ ~ c::i::c!: r;es , ?,,-=f~~ figures not. ce!l~~ ~ 
~s u ,:j C:l!.:;e5 =ay ~ a.1 ~e»ioo c!' .;i~ dE ~ a:l 

L~era:x:c CCli1C2:c:ti:~ t.:.~ ~ri~...:e of ~.i..St..iD:l ~ts ~ is 
ooislead.Uq • 

While we !la-.... e a!.~ to i.rCicate , ge'.le!ally .... tat li"'l1 ef 
L"lfon;ati.O!1 is nece~y to ?r<!'..-~t infoc=at.ion ZX:::a:. pe:fcC""-iSC"""" 
tra:!. ~ing ~lec!::i L"'q , 'Whetber or not c!o"",,! ca::::::.m.icction is or is.l:lCt. 
:n.isleadin; ... -ill cie;e'd on all t!le part icular facts iD::..!.u::iin3 
(1) the fo~ as '-cil as the ccr.:.ent of a C'a:!2rlleation. (L) ~ 
iJi::?lica t io.."'tS 0 : l..'1ie,rer:::::es arisbg out of ~ co-:anic2t!c- i:l i~ 
tow ccr.te.(: a."": ( 3 ) :.be ~stication of the- ?tos:;«ti'O"e 1:.1:---...... . 
Acco:d in;ly • .-- ca."lJ'Dt. a.."ld do 1XIt. "::lear" 5peCLfic ae-.-en..isil':q 
oatecials !:lC !;!Sa . 

" 
~ -- f':" / -/ -: /~/. - ,- , 

Stanley B. JW;j , ~istMt Chief COun.sel 
j)ivision of l .!T.'l!s t=e1t :1.a."'\aqe"Ent 
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--- L1. It. - ( '0 '-ct .J- n IT _ .'!' . ) __ ____ _ ; ;--:.lC -
- ' " ~ t 1-.'\ .t=...:i.J£-;.';' Of fice of Chief Counse l -- -- _ .- . . . :- -

Division of Inves t=ent ~!.a;",~.,:,ent {;l(!fc'( 4)-}) _ DcC.1 , .. , 
Securities & ?:..."<:c:13.=.ge CO::iClissi~ . _. ..- --, :' / . - .Q\" "J-~ 
500 l'orth Capitol S~reet : · :· ~~'Il~. · ~. /d/L/ 171.(:'" j __ . 
Washi ngton, D.C. 20:>49 __ _____ ... .. 7/ ~ / .. _. ~~..... - ~S:-

I~ ~ '-c-r .n ~~ 
~"-.:,,' - ..... . 

Re: Rule 206(4)-2 

Gentlem~n: 

We serve 2.S legal counsel to Crocker Investr!ent Nanagement 
Corpora tion CtC~!COII), a registered investment ac.viser under the Invest­
ment Advisers Act or 1940. CI!-tCO is a wholly owned subsidiary of 
Crocker ~ational Cor?o=ation. ell!CO's pricary activity is the invest­
ment oanagement 0: ~?loyee banefit plan assets for large institutiona l 
inve5 tors . CL~CO coes not offer custodial services and will not accept 
cus tody cr possession of its customers' funds or securities. In several 
instances , ho· ... ·eve=, i ts customers have elacted to entrust custody of the 
securities portfolio being managed by CIMCO to Crocker National Bank 
(I'the Bank"), which ' a lso is a wholly-owned subsidiary of Crocker Na­
tional Corporatio~. 

During t~e course of the routine exa rdna::ion of CINCO con­
ducted by per so~~el from the San Francisco reg ional office of the 
Securit ies anc Ex.:hange Commission (lithe Commiss ion") earlier this year, 
a question a ro s e as t o the need for CHICO to co;np1y with Rule 206(4)-2 
of the Invest::ent _'_bi s e r s Act of 1940. Specif i cally, it lias the opin­
ion of t he e:':2.:!iner that since CINCO a nd the Bank arc both wholly-o,,"'ned 
subsidiaries of the sa~e corpora tion, compliance with the rule is neces­
sary in any situation in which CntCO nc ts as investment adviser for.a. . 
client ~r.d the Ba~k serves as cus todi~ n for that client. In support o f 
his position, the axaminer r ~ferred us to certain corres pondence be t Wt!en 
the Cocmis s ion Staff a nd the Office of Ch ie f Couns~l a nd l egal counsel 
to Colu~bio Acv i sory Corpora tion (your r eference nu~ber 74-1230) . In 
addit ion, he sug6~ s ted tha t we rev iet"r a n Augus t 21. 197) interpretive. 
opinion of t rot::! Chief Accountllnt to Hyr o n J. Hubl er Jr. o f the Amer.! nn 
I ns titute o f Ce ctif i ed Pub.lic Accountant s ,dth r osa rd to ~ct~ n 17(<1) 
and 17(f) of the Inves t me nt Cor.lp a ny ,\ct of 1940 . 
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After a care ful revi ew of the re ference mat~rials no ted above 
and th~ ~~plicable l a w3 and r e gulations. ~~ are una ble to conclude that 
th~ ?os~ tion t~ken by th= Office of the Chief Counsel in the Columbia 
Ad vis o ry Co=porati on cor~es~ondence i s s upported by law. For this 
rea s on~ ~~ have advised the San Francis co regional office that we 
i~t~ ~J2d to sub~it to you~ of~ice this reG~es t for r econsidera tion of 
(h~ ?osi:ion tak~~ i~ that earlier correspondence • 

As an init ial pOint, we note that under a literal reading of 
Rule 20~(4)-2t it applie3 only in s ituations in which the investnent 
adviser itsel: has custody or possession of fends or securities of its 
clients . There is no langua&~ in the rule which s ugges ts that it applies 
in situations in uhic~ an affiliat ed person of the inves ~ent adviser 
has cus tody or p03,Ses,Sion of client' 5 funds~ This lack of s-pecific:iry 
is part~c~larly Sib~i:ica~t when one examines other regulations of the 
Co~issio~ that a~e i~tended to encompass affiliated persons~ For 
~x~?le. aule 206(3)-2~ ~hich dea ls with the situation in which an 
advis~r i s actl~g i~ t~e dual capacity of adviser and broker. expliCitly 
states that it a??liE3 to any transaction in which the adviser "or any 
person controlli~b ' controlled by, or under CO~on control With such 
investment adviser" ac ts in a dual capacity~ Si..Itilarly~ the definition 
of "advisor:; rep!'e.se~ta tive" in Rule 204-2(a) expressly includes not 
only the invesrne:!t adviser, but also "(1) any person in a control 
relationship to :~a i~vestcent adviser, (i1) any affilia ted person of 
such contr olli ng ?e~ 30n and (iii) any affiliated person of such affil­
iated p" =30~." In ?~oposed rule 204-4(d)(9). the Co=ission explicitly 
indicates its in:e~= ~~~ to encompass broker-dealers affiliated vith tb~ 
invest~e~ t DGVise= by including a specifiC cross reference to the term 
"affi11a ~ed persc:l" as defined in Section 2(3)(3) of the Investment 
Company Act of 19~O. This cocparison of the clear language of these 
other regulations and proposed regulations suggests quite styongly that 
the Co~~is sion did not intend rule 206(4)-2 to apply in situations in 
~hich an a f filiatec person of the Investment Adviser has custody or 
possessio~ of fuccs or securities of the adviser's clients~ If the 
Co~issiva did i~~end to include affiliated persons within the scope of 
Rule 206(4)-2, it vould have done so explicitly, as it has in its ' othe~ 

rules anc reg~lations • 

In thi s con:lec tion, '-Ie note thllt item 23 of Form ADV, which is 
intended to elicit in: orma tion fro~ applicants concerning cus tody and 
possess ion of their clients' securities ~nd funds. is somewha t more 
broadly \.ordec! then Rul e 206(4)-2~ It asks ~hether the applica nt, "or 
any p erS Oi! conr.ected wi tht! the a pplicant, has cus t ody or possession of 
clients ' [cncs . The r e is no defini tion of the phras e "person connected 
'With" in the Inves t ment Advise r s Act or its imp1crnentio. r egu l a tions . 
Howeve r, the Gui da for Form ADV issued by the Com;nis s ion af t er Forn ADV 
","as r ev i sed on S ep temb~r 1, 1968 directs appl ic:lnts t o a nswer itco 2-3 
for itse ~f " .:'l ad f or associated per sons o.s ,,'elL " It thus equa t es the 
phr:ase " person conner:.tcd with" in item 2) \.-Lth thl:! t ern " pl! r s n 05-

sociateu ,d tn. a n inves tment advisee", whi ch i s defin d .:it s~c t ion 
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~01 (17) o E the Investment Adviser s Act of 1940. Interes tingly, the 
d.:! fin :' tio n of nper s o n associated with <l.n invest:l.ent advis er" includes 
pe r sons d i r ectly or indirec tly controlling of controlled by the in­
ves t ment a dviser, but does ~ include pers ons under caDean control with 
the inve stment adviser. Therefore, C~tcO and the Bank would not be 
de fin2d as associated persons under section 202(17). Since the Com­
mission's ow~ Guide for Form ADV equates the phrase "person connected 
..... i th" to associated persons, it also seel!lS reasonable to conclude that 
the Ba nk is n o t a "person connected with "CIMCO under the Com::nission' 5 - _ ... 

publish~d inte rpretations. 

We believe that the above analysis d~onstrates quite clearly 
that ' there is no language in the Investment Advis~rs Act, or in its 
implementing regulations issued by the COmmission, to support the appli­
cability of Rule 206(4)-2 to situations in which a ba~k under common 
control with a re~istered investment adviser has custody of securities 
of a clle~t of t~e a~viser. The only other support for such an extension 
of rule 206(4) - 2 offered by the Office of Chief Counsel in the Columbia 
Advisory Corporation correspondence and by the Co~ssion Staff during 
its ~xamination of CL~CO is the August 21, 1973 interpretive opinion of 
the Office of the Chief Accountant . At the outset, we note that this 
correspondence deals not with Rule 205(4)-2 under the Inv~stment Ad­
visers Act of 19~O, but rather with Rule 17f-2 under the Investment 
Company Act of 1940.. Therefore, the viet-ls expressed in this letter 
would b" applicable only by analogy. Having exarlned Rule l7f-2 and the 
Chief Accountant's, letter, we have co~cluded that they are not deter­
minative of the issue at hand. 

Rule l7f-2 establishes certain specific independent verifi­
cation procedures that must be followed in situatio~s in ~hich a reg­
istered invest~;~t co=?ar.y has custody or possession of securities and 
investments~ It ~~licitly provides, however, that investments of a 
registered inves~ent company that are in the custody of a bank are 
deemed to be in the c~stody of the investment company if there is an 
arrange=ent allowi~g the directors, officers, employees or agents of the 
inves tment com?any to withdraw such 'investments upon mere receipt. 
Thus, the rule itself contains language extending its scope beyond the 
situation in which the investment company itself has custody or pos­
session. As we have noted above, Rule 206(4)-2 contains no language 
extending its SCO?= beyond the situation in which th~ inves tment advise r 
itself has cus tody or possession of its clients funds or securities. 

With respect to the Chief Accountant's correspondence, we note 
that the letter from the American Institute of Certified Public Account­
ants requestin:; the Chie f Accountant 's opinion states tha t "a considerable 
numb er of bank-sponsored, closed-en~ bond funds to be r egistered as 
inves tme nt companies under t he 1940 Ac t are presently being organized by 
co~~ercial banking institutions themselves or a n~-Ily incorporated 
subsid i.:I ry 'Whi ch will a c t as adviser to s uch fund!' The l e tter thus 
pres umes 3 situa tion i n ' '''hic.h a comme r cial bunk is acting a s custodian 
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:l ~ l-.i the sac:: ban~, or a su~sidiary of tnt: bank . is acting as a dvise r. 
~~~ r i~ th~ cor~es?onue~ce , the AIPC~ letter also centio~s the sit­
uat ion in which an affiliate of the 3~nk custodian i s acting as advis e ~_ 
The ~~ ~~ons~ froc the Office of the Chief Account~nt i s much more vaguely 
,,·or.1ed ~ith reSDect to a~f ilates and subsidiari~s of the Ban:'-_ cust.odian. 
In its oper.i~g paragraph, i: presumes that the Bank itself is providing 
bot:' in'les~i::nt advisory a!'l.d depository services. Later, the letter 
sta<:as "we p=esently inta:-pret th~ provision3 of Rule 17f-2 as applying 
to any arra~~~cent between and invest~ent co~pany and its adviser b~ 
\.jhe':"EcOy sl!.:il ~ .:l :!k (ec;> has is addeci) rrovides custodian or depos itory 
service". _ • . ". NO\,lnere in the Chie~ :.ccountant's response is the't'e. 
~ny indication that this interpret a tion ~as intended to apply to situ­
ations in which i~ is not the ba~k cc~todian itself that serves as the 
adV i se e, but ~ather an affiliate of t he bank custodian. Indeed, a 
literal readi~g of the Chief Accountant's letter suggests quite strongly 
that the i~t~r?~etation applies only ~hen the Bank itself is acting in 
the dual c2?aciti25 0: custodian and adviser. In particul3r, the Allgust 
21, 1973 inte~j>i:'~tive opini on does not state that "there can be no 
assu~ance of i~ce?e~~e~t scrutiny and safekeeping of clients' funds and 
securit~as by a ban~ ~here such bank is a IPO% su~isidary of a parent 
who is also l002 ot..-::er of the invest::an t adviser;" yet the January 28, 
1975 response 0: ~!ar::in Lybecker on behalf of Ala~ Rosenblat, Chief 
Couns~l of the Division of Inveso;,.ent Nanage:nent Regulation, cites t.he 
Chief Accountant's o?i~ion for this proposition. 

In su::::::.a:-.i, \O:e find no l egal support for the position taken by 
the Co~issio~ 5~a:: i~ the Colum~ia A~visory Cor~oration correspondence 
and curing its e:':a=i!'.ation of CUtCO. If the COmD.ission desires Ru1e 206 
(4)-2 to a~ply iJ si:~ations in ~hich an affiliated person of a registered 
inves~~ant ~cvis:~ has custody or poss~ssion of funds or securities of 
clients of t~at adViser, the Com=ission clearly has the power to ~end 
Rule 206(4)-2 to so ?~ovide. Any such ~~endment, of course~ ~~uld have 
to be proposed fo~ p~blic comment in accordance with no~al administrative 
law procedures . ~r.ese procedures would put interested parties on notice 
of the Co~issio~'s intentions and would allow an opportunity for such 
parties to oa~e ~~ei= views kno~~ to the Cocmission on this question. As 
legal counsel co a =eg i stered investment adviser t ha t has att~pted and 
yill conti~ue to at:e=?t to co~ply with all duly pro~u1gat.ed laws of 
Congr ess and reg~lations of the Co=mission applicable to its business 
affairs, we request a clarification from the Commiss ion that Rule 206(4)-
2, ~s presently i~ effect, does not apply to situations in which an 
affiliated person of the registered investment adviser has custody of 
funds or securitieS of clients of that adviser . 

If you require any furth e r i nform.J.tion 0'[' h3ve any que s tions 
conc~rning t~i5 request, please contact John Kelly of our office or me . 

Vprj' truly your s . 

11..,. , ... 1., {\ ~-!. r , ,. ~ ~ / ,·----,.-u ".., _!.., t· I.!~,'.;.U 
tl0sepfl E. Tc ::- r:'ci;liio ,-

cc: Rooc.::- t c. t,'ace , Jr . 
o. J . Br;Jb~k~ r 

Wayn~ Secor e , .. S.1 n FranCisco Res,ionJ l Office. 
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Our Ref. No. 77-1219CC 
C!oc~er InveSLToent Manage~r.t 
Corp. 
File No. 801-09248-3 

Harc:t 15, 1918 

Ycu . hav~ r ~-ueE ted a recorsideration of the staf f ocsltlon taken 
Coll!.;,:'~a .=\d·J isor~ Cor ::-~:at;:>n, January 28, 1975, that Rcle 2U5(4)-2 
un.:=c ~::.~ I nvest.li.;:n:' AC:liseC3 Act of 1940 2F?lies to a situation in 
whl~h f~nds and sec~ric!=s of clients of an inves~ent adv i3ec are in 
the cus tody of a ba~~ ~~ic~ is aifilia~ed with ~~e adviser ~icough 
their bc~~ ~ing wtolly-=~~ed sucsidiar ies of the sa7.~ parent. You 
have r~Je3t~ Que conc~=rence i~ yeue opinion that Rule 206(4)-2 
coes not a9?ly to situa~io~s in which an aff iliated pefson of a 
re-3iste r~ in·Je3t.T..e~t a::" .... iser has custcey of funds or securities of 
client5 of b1at adV!Ee! . 

~~ether an advise~ tas custody or possession of clients' funds or 
securities · .... ~en an affiliated cOOlpany of t..'1e adviser holds suc.." 
p:op~r ty, cr.der cus~oC:~ agree~ents with the clients, is a question 
of fact. The aJl.=,-wer to t.,is question will Gcpend upon the folIC-wing: 

1) \·;h'O ther clien!:s' property i n the custody of the affiliated 
company mi9 j t ~ subject, under any reasonably foceseaable 
circuwstanc=s , to ~~e cla~ of the adviser's creditors. 

2) Whether advisc~f personnel have the opportuni ty to 
misappropriate clients' property. 
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3} ihne th~r advisory ~rsoMel e'Jec !'lave custody or possess ion 
of or direct or ir~irect acce5S to clients ' property or L~e 
~~r to cor.trol ~~e discosi tion of such orooartv to ~~ird 
par~ies ior t..,e ~nefit of t"" "d-.risor or' itS affiliated 
perSOT1.5 . 

4) ~rnet.~e r advisor.; ~rson:lel aJ"I.d p=csonnel of ~~ affiliaL~ 
c~~y ~ho hav~ ~o5session or custody of, or control 
OV:C, or a~~5S to, ?=visory cli~nts ' property are u~er 
co.~n su~rvi3icn. 

5) · .. i'h~t.'1e r a=li.5orf personn~ hold any pD5ition wit-~ th~ 
CU3:00:' :!.!1 c: 5~~~ ?Ce!1!i5eS l,.lit.:t t..'1e Ct!stcdian arn , if so , 
whet.~e: ~: ::.=.'/2 , ei:..!ler directly or i :-.di rectly , acce55 
to or control c-;er clients ' pro,::.erty. 

h~~eth~r Crcc<ec !::v"st;r.ent ~Ia"a'i,,",":lt Corporation [ "CI!'ro" ) bas 
ct.;.Stcey of its elie;.:';; I :f:.l~3 or securities w!le:1 they are h-21d by 
Cr0c~er :~atior.al 3~~~ as c~stodian , is, ~~erefore , a ~esticn which 
de::~nds :,l':X):t tile fe:=':3 . Since t.'e oerti!1-ent facts are not stated in yoor let~er, "'~ eX?Z.:>S5 !'.!o opi:1ion on t..,is ques~ion ar,,:i Ca.tlNJt advise 
ycc 0: ",~at #.l~ ""'cu15 r~c"'.l .. tend t o the C~ission if CL.'~c) does not 
comply with Rlll~ 2~5{~)-2. 

, ,-
, -:i \,:' 

. .... -, -r .. -i 1 , .. 
'-

••. ' ~ • . .. I 
.,.- - " ~ i 

cc: rlayna H. Sec.:>re , Sa.., ?rancisco B'C2r.ch Office 
Ed~ard I . oa~~in , C~icago R2gio~al Off i ce 
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